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1878 

AND 

THAEUR DAVI SINGH Respondent. 

On Appeal from the Court of the Financial Commimoner of Oudh. 

In a joint Hindu family, in whicli partitions of family property have 
formerly taken place, the fact that there has been no dlyision of the estate 
during six or seven generations does not deprive the members of the right 
to demand a partition. 

Bule against giving special leave to re-open the whole case, when applica- 
tion is made for the first time at the hearing of the appeal, 

1 HE appeal in this case was brought from a judgment of the 
FiDancial Commissioner of Oti^h. By that judgment, which was 
delivered upon review, the Financial Commissioner reversed his 
own previous judgment, passed upon special appeal, and also the 
judgments of the two Lower Courts of the Assistant Settlement 
0£Scer and of the Commissioner of Khyrdhad. The Appellant 
had sued his brother, the Respondent, for partition of their ances* 

♦ Pre«en< ;—Thb Right Hon. Sm Jambs W. CJolvilb, Thb Bight Hon. 
Sis Babnbs Pbacogk, Thb Bight Hon. Sib Montagtjb E. Smith, Thb 
Bight Hon. Sib B(»bbt P. Gollibb, and Thb Right Hon. Sib Lawbbkob 
Pbbl. 

VoL,L B 



[> INDIAN APPEALS. [L R. 

J. 0. tral talook of Bonneamow. According to the three earlier jadg- 

1873 mentSy the Appellant was held entitled to partition, as a member 

Tbaeub ^^ ft joint Hindu family. By the judgment appealed from^ he 

^s*^ H^ was held only entitled to receive suitable maintenance from his 

«. elder brother. 

Davi SiKGH. The talook in question had been allotted to the ancestor of the 

"^ litigants upon a partition of the joint family of which he was 
a member, and it had belonged for several generations to his 
descendants^ forming an undivided family, which was at the time 
of suit represented by the Appellant and Respondent, the sons 
of one Bmyeet Singh, deceased, and their first cousins, Kalka 
Singh and Cheyt Singh, the sons of EhuUuh Singh, deceased, the 
brother of Btmjeet, all the other branches of the family having 
died out No partition had taken place for the last six or seven 
generations. Down to the time of the British annexation of Otfdh, 
the engagement for the public revenue was entered into in the 
name of one member of the fietmily, who was called the kabuliatdar. 
At the first Summary Settlement, made after the annexation of 
Ovdh in 1856, the Appellant and Respondent and their uncle 
EhuUukj then alive, were jointly admitted to engage for the revenue 
of BonweavMW, the Respondent having stated to the Settlement 
OfiScer that those persons were his co-sharers. At that time the 
Appellant was a very young man, of about fourteen or fifteen 
years of age, and the Respondent was about nine years older, and 
managed the joint estate. 
KhaUuk Singh was said to have died 1269 Fuslee, or 1861, and to 

* have been previously in bad health. When the operations of the 

land settlement of Oudh were resumed, in 1859, after the rebellion, 
a joint application for settlement of Bonneamow was made in the 
names of the Appellant and the Respondent; but the engage- 
ment was taken in the name of the Respondent alone, on the 16th 
of March,' 1859. In the like manner, when the Respondent, in 
May, 1859, set up a claim for exemption from payment of revenue 
as to the lands of LaMpore (a distinct property), he, in his deposi- 
tion^ stated that they belonged to him and the Appellant alone. 
In that case a joint sunud of LaUpore was granted to the Appel- 
lant and the Respondent for their lives. After the settlement, the 
Appellant and Respondeat continued to live jointly. 
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The present suit was instituted by the Appellant against the j. c, 

Bespondent on the 80th of May, 1865, in the Settlement Court isrs 

of Seetapore, to which jurisdiction over all suits relating to the "^^ 

title or succession to land had been given by Act XVL of 1865. Dubriao 

The Settlement Officer, after examining the Eespondent, ob- ™f ^ 

served in his iud&cment: "I see no reason to take any evidence ^'^^JF^ 

. . •' DayiSinoh. 

in the case, as there is no point of fact at issue between the — — • 
parties, the case turning entirely on a point ot law, to wit, whether 
or no Plaintiff is entitled to his share, the estate not having been 
divided for six or seven generations ;** and he was of opinion that 
the mere fact of the talook not having been partitioned for some 
generations did not shew a custom against partition, and held that 
it was indisputable ** that Plaintiff and Defendant were even up 
to the present moment living together with tiieir respective wives 
and their mother and sisters in one house, and were to all intents 
and purposes one, with common interests and a common purse." 
He was of opinion that, according to custom on partition, the 
elder brother should take an extra share, and accordingly allotted 
to him 9-16ths. 

4 

The Defendant appealed to the Commissioner, who took further 
evidence, and looked into the family accounts, for the purpose 
of satisfying himself as to whether the purse was in common or 
not. 

The following passages are extracted from his judgment : — 

^ The itcoounts are not very intelligible ; indeed, it is not easy to 
discover on what principle they have been kept, but there seems no 
doubt that, though the elder brother, who is thirty-three or thirty- 
four years of age, was the manager, considerable sums passed 
through the hands of the younger brother, who is twenty-four or 
twenty-five ; in some entries the plural number is used, and it 
appears quite certain that they were living together as an un- 
divided Hindu family. Appellant fails to prove that Bespondent 
received a separate liiaintenance* 

^* The Court finds that at the first Summary Settlement both 
Appellant and Bespondent were admitted to engage ; that at last 
Summary Settlement, a petition, dated 2nd January, 1859, was fil^ 
in the joint names of Appellant and Bespondent, setting forth that 

B2 
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J. 0. they had been settled with in 1264 Fusli, and applying to be 
1873 again admitted to engage. 
Thakub *'LaIia Sinffh, Karinda, deposed on behalf of both, that the 
i^RRiAo zemindary was theirs, that they had been settled with, etc., and 
V. that there was no other sharer. 
Da VI Singh. ** In the settlement Form A., the name of Appellant only is 
"■"■ entered as the kabuliatdar of the first Summary Settlement, which 
was a mistake, both Appellant and Bespondent haying been settled 
with, and Dam Sinffh, Appellant's name, only was entered for the 
present Summary Settlement. Afterwards, on the 27th April, 
1859, in an inyestigation regarding a mafi belonging to the estate, 
Appellant himself deposed that Eespondent was his sharer. 

** As already stated, it is shewn that for several generations there 
has been only one kabuliatdar ; but there is good reason to believe 
that there was a division five or six generations ago, and from a 
careful consideration of the whole circumstances of the case, the 
Court is of opinion that, though one person only was kabuliatdar, 
tiiis arrangement was permissive only, and not adverse to the other 
sharers, who might have claimed partition, and would have done 
so, had they not been on good terms with the kabuliatdar. It has 
been shewn that both were admitted to engage in 1264 Fusli, that 
the karinda at last Summary Settlement applied for settlement in 
the names of both, and after last Summary Settlement Appellant 
himself deposed that Bespondent was his sharer« Under these cir- 
cumstances, the only conclusion the Court can come to, is that 
Bespondent is entitled to a share. 
" The appeal is therefore dismissed.'* 

The Bespondent, Davi Singh, appealed specially to the Financial 
Commissioner of Ovdh, against the judgment just cited. 

The Financial Commissioner dismissed the special appeal, but 
afterwards, upon review, delivered the judgment now appealed 
from, which contains the following passages : — 

" Nothing remains to be considered but the issue — * Whether 
the custom of the family, of one person holding the kabuliat as its 
head, is to be upheld, or whether, when the parties quarrelled/the 
younger members were entitled to separate shares T 
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^It is said that, some generations since, division did take place* 
In the case oiBhyrow BvJuh and Others y. Mvhpal Singh (1) the 
same plea was advanced, that the talooka was bat the residue of a tuakur 
much larger one ; nevertheless, Mr. Davies came to the conclusion ^gi^J^^ 
that an unbroken prescription of six or seven generations is* v. 
sufficient warrant for maintaining the feunily usage under which Davi Singu. 
the talooka has descended to a single heir. 

'^ Special Appellant's plea, that the decision in this case has been 
contrary to that above quoted, appears a valid one ; it seems to me 
nothing to the point that the parties have now quarrelled. Under 
existing circumstances, the younger branches of families will no 
doubt find it more convenient to enjoy their shares separately, and 
therefore quarrel with the head of the family ; but this is no ground 
for upsetting a loug established family custom, and the rule laid 
down in the Select Case, 137 of 1865 (1), should be steadily 
adhered to. I disagree in the opinion that any proof as to division 



(1) Selected Case. 

Settlement Appeal. 
No. 137 of 1865. 
Zillah Pertabgurh. 
Bhyeow BoKSH Singh, K^^^^ 
&a ^ 






AND 



MuHPAL Singh . . . Respondent. 

Appeal against the order of Settle- 
ment Commissioner, dated the 7th of 
November, 1864, confirming Settlement 
Officer's order regarding a two-third 
share of talooka Oomree^ pergunnah 
Fertahgurh, 

The claim of the Appellants is to 
their ancestral shares, according to the 
Hindu laws of inheritance, in an un- 
divided estate of which the Respondent 
is talookdar and sole malguzar. The 
Lower Courts have decided that the, 
claim is inadmissible, because the 
talookah has remained undivided for 
six or seven generations, and always 
descended to a single heir. Appellants 
all^ that the talooka in dispute is the 
residue of a much larger one, whic^ 



has been gradually split up by succes- 
sive partitions under the law of in- 
heritance, and that the custom is that 
division shall take place where the co- 
sharers desire to separate their interests 
and live apart Also that in the 
absence of Respondent one of them 
has held the kabuliat. The Financial 
Commissioner is of opinion that the 
decision of the Lower Courts must be 
upheld. There may be cases in which 
it is difficult to say at what point 
custom supersedes the law of inherit- 
ance, but in the present instance an 
unbroken prescription of six or seven 
generations is sufficient warrant for 
maintaining the family usage under 
which the talooka has descended to * 
single heir. As regards admission to the 
kabuliat during Respondent*! absence, 
even if it proved anything, it would be 
only a contingent right, which the pre- 
sent decision does not affect. 
Appeal dismissed. 

(Sd.) R. H. Davjes. 

Financial Cammisaiontr^ Oudh. 
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J. a several generations ago can interfere with long prescription and 
1873 another state of things for generations past, such as is shewn to 
Thakub ^^^® existed in the present case, 

DuRRuo « Nevertheless, the younger branches of the fttmily have also 

V. certain rights. They lived in common, and were always entitled 

Dati SiMon. to maintenance ; and although I modify the former orders^ decree- 

""^ ing a share in the estate to the Plaintiff, the Settlement Officer 

will be good enough to record wTiat share of the profits the younger 

branches are entitled to if they do separate, and this will be 

decreed to them as maintenance, payable either in lands set apart 

for that purpose, or in cash, as the Defendant pleases." 

4 

Mr. Kay, Q.C., and Mn Boyne, for the Appellants : — 

Where there is a Hindu joint family, the property is, prima 
facie, partible, and those who allege impartibility, must prove it. 

In all cases where such property has been held to be impartible, 
there has been proof that the income has been enjoyed by one 
only^and the law of primogeniture cannot be said to prevail except 
where a single person has had absolute control of the property and 
of its income, merely maintaining the others, which is not the case 
here. The settlements cannot overrule the partible character of 
the joint estate. It is common in Oudh, as a matter of convenience, 
that the kabuliat should be given in the name of a single person ; 
but this is only a financial arrangement with the Government, 
and does not affect the proprietary rights of the parties between 
themselves. The preamble of Bengal Reg. XI. of 1793, ascribes 
succession according to primogeniture, to "considerations of finan- 
cial convenience." 

The case decided by Mr. Bavies^ upon which the Commissioner 
relies (1), does not govern the present case ; for in the former a 
custom of descent to a single heir was proved, but in this case the 
other members of the family shared in the profits, and have had 
joint enjoyment of the property. In special appeals, no question of 
fact can be litigated, and the Financial Commissioner was wrong 
in overruling the findings of both the Lower Courts on the facts of 
this casa The evidence fully supports those findings. 

(1) See note (1), ante, p. 6. 
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Mr. Leith, Q.C., and Mr. /. H. W. ArcUhoony for the BetfKm- J. 0. 
dent : — 1873 



The case decided by Mr. Daviea governs the present oofle. It Tharuk 
shews that where there is a proved succession in a single individual simgh 
during six or seven generations, this is evidence of i^ castom which xhTkitb 
excludes the other members from sharing in the estate, and DayiSivou. 
restricts them to maintenance. The estate has devolved for many 
generations upon a single person only, aad the Government revenue 
has been undertaken for by one to tlia exclusion of the others ; and 
the evidence shews that the yonger members of the &mily only 
received maintenance. Bat if the Court thinks that the findings 
of the Lower Gourti 4NI the facts of the case are against us, we 
apply, nune ftrp imnCt for leave to appeal from those findings of 
fact 

At the close of the argument, the judgment of their Lordships 
was delivered by 

The Biqht Hon. Sib James W. Colyils : — 

Their Lordships are of opinion that this appeal must be allowed. 
It is an appeal against a decision of the Financial Commissioner, 
who, upon special appeal, overruled the finding of the two Lower 
Courts, to the effect that the succession and enjoyment of the 
estate in question, and the rights of the Appellant and Respondent 
as members of a joint and undivided Hindu &mily, were to be 
r^ulated by the ordinary rules of the Hindu law. That the family 
was joint and undivided was indisputable ; and it therefore lay on 
the Respondent, if he could displace the operation oi the ordinary 
Hindu law, to do so by clear proof of some &mily or other cus- 
tom which varied the law. Both the Lower Courts have found 
that no such custom was established ; but that, on the contrary, 
there was evidence, satisfactory to them, that the estate, though 
engaged for in the name of one brother, was, in point of fact» held 
and enjoyed by the two brothers as co-sharers. There was also 
evidence that although there had been no partition of this estate 
for six or seven generations, the property of the fJEunily had in 
former times been the subject of partitions. The case went before 
the Financial Commissioner upon special appeal, and he appears 
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J. a to have considered that it was goyemed by a former decision of his 

1873 predecessor, Mr. Daviea, by reason of which he was bound to reverse 

Tharub ^^^ judgments of the Courts below. The only appeal is against 

DoBBiAD i\^Q^i reversal on special appeal. 

V. It appears to their Lordships that the decision of Mr. Daviea has 

Thaeur 

Davi biNGH. not the eflTect which the Financial Commissioner, Colonel Barrow, 
""** attributes to it ; and that it is not an authority which governs the 
present case. In the case before Mr. Davies the Lower Courts had 
found that during six or seven generations the estate then in ques- 
tion not only had remained undivided in fact, but had descended 
as an impartible estate to a single heir. That being so, Mr. Davies 
appears to have ruled that this proof was sufiScient to raise a pre- 
sumption of an unbroken family custom, which could not be 
rebutted by some evidence that had been tendered to shew earlier 
partitions in the family, whereby a larger estate had been broken 
up into several smaller portions, one of which was the estate in 
dispute. 

In the present case, there was no evidence of enjoyment by a 
single member of the family during six or seven generations ; all 
that was found was that during that period the estate had never 
been divided. That fact alone cannot control the operation of the 
ordinary rule of Hindu law, or deprive the parties, if members of 
a joint and undivided family^ of the right to demand a partition 
when they are so minded. 

If then the decision of Mr. Davies fails to support that which is 
under appeal, is there any other ground upon which the Financial 
Commissioner was justified in overruling, on special appeal, the 
judgments of the Lower Courts? Their Lordships can find none* 
It certainly cannot be said that there was no evidence to support 
the material findings of these Courts ; for they had before them 
the admission of the Bespondent by his agent on the occasion of 
applying for the settlement of 1859, and his former admission on 
the occasion of applying for the settlement in 1856. 

Their Lordships in the course of the argument intimated that it 
was not open to them upon such an appeal as this, as it was not 
open to the Financial Commissioner on special appeal, to disturb 
the findings of fact by the Lower Courts. They may, however, 
state that if they could have violated the rule which they have laid 
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down as to not giving special leave to re-open the whole case when J. 0. 

the application is made to them for the first time at the bar (1)^ 1878 

they do not think that npon the evidence on this record Mr. Leith thIkub 

conld have succeeded in indacing them to come to a different ^gj^^^ 

conclusion from that arrived at by the Courts below. v. 

Their Lordships will therefore humbly advise Her Majesty to Dati Sdioh. 

allow this appeal, to reverse the decision of the Financial Commis- ^"^ 
sioner, and to affirm the decrees of the lower Courts. 

The Appellant must have the costs of this appeaL 

Solicitor for the Appellant : W. D. H. Oehme. 
Solicitors for the Bespondent : Young dt Jaokton. 



BUNJEET SINGH, GOOMAN SINGH, and 
DOOND SINGH 



Appellants; 



AKD 

KOOER GUJEAJ SINGH Respondent, 

On Appeal from the Court of the Financial CommisHoner of 

Oudh. 

Where the bulk of the estate of a Hindu family is held and managed by a 
single member of the family, and the other members receive and enjoy part 
of the lands as seer, the possession of the bulk of the estate by the manager is 
not adverse, so as to bar, under the Limitation Act, XIY. of 1859, s. 1, cl. 18» 
a suit by the others for partition ; unless there are circumstances to shew 
that they accepted the seer lands in lieu of the shares that would have been 
allotted to them on a partition. 

The case of Appovier v. Mama Suhba Aiyan (2) approved. 

1 HIS was an appeal against a decision of the Financial Oommis- 
sioner of Oudh, 

The suit was instituted by the Appellants against the Respon- 

* Present .'^-Thb Bight Hon. Sib James W. Golyile, The Right Hon. Sib 
Babnes Peacook, The Right Hon. Snt Montague E. Smith, The Right Hon. 
Sib Robebt P. GoLLiEBy and The Right Hon. Sib Lawbence Peel. 



J.O.* 

1873 

jYov. 7, 8. 



(1) See QdUm My v. KatikiOo Tagore, 18 Sutherland's Weekly Reporter, 299. 

(2) 11 Moore's Ind. App. Ga. 76. 
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J. 0. dent*8 father to establish their right to shares to the extent of 
1878 three-fourths iu Talooka Burgawa/n, 
BtjyjEM Tt© facts were as follows : — 

®™®" Anoop Singhy an ancestor of the Appellants and the Bespondent, 

KooebGujbaj had two wives, each of whom had sons, and a partition took place ; 
—— his property being divided into two shares, one for the issue by 
each wife. 

Hindoo Singh, one of the sons of Anoop Singh by the first wife, 
lived in joint family with his own full brothers, enjoying a certain 
portion of the family lands which had been assigned to him as seer 
land (1) until a.d. 1837, when a partition took place between him 
and his brothers, and the estate now the subject of suit (which 
comprised the lands previously held by him as seer land, with a 
large addition) was allotted to him as his separate property. 

Upon the death of Hindoo Singh the management of the pro- 
perty was taken successively by two of his sons, and afterwards by 
his grandson Netoaz Singh. 

The custom of the family was, for one member to act as the 
manager of the whole estate, the different members at the same 
time receiving the produce of certain seer lands. The manager 
often gave away plots of ground, rent free, without consulting the 
others. The seer lands had lately been added to by the manager 
upon the demand of the other members. 

Important family expenses, tndx as the cost of marriages, were 
defrayed by Newast Simj^ as manager, and entries were made in 
Afae ao e mmt books to that effect. It appeared also that the mar- 
riage of one of the Flainti£& had been celebrated at the house of 
the manager. 

No express partition was alleged to have been made subse- 
quent to that which took place between Sindoo Singh and his 
brothers ; but the different members of the family had separate 
houses, and were in the habit of taking their meals separately. 

When the Oudh Summary Settlement was about to take place, 
Newaz Singh made a deposition wherein he stated ''my own 

(1) Seer, A name applied to the especial shares either by their own 

lands in a village which are cnltivated labourers and at their own cost, or by 

by the hereditary proprietors, or village tenants at will, not being let in lease 

zemindars, themselves, as their own or fiEum.— -Wils. Gloss, p. 485. 
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brot!hers and imcle*s sons are likewise concerned in the estate J.O. 
hitherto held by me." He also set out the estate in detail, in- 1S78 
clnding the property now in dispnte. In his petition he applied Bwrnr 
for the settlement being made with him as holding the " puttee," ®™" 
or joint ownership. KooebGujraj 

No settlement was actually made with Newaz Singh as a — 
talookdar, and when the regular settlement came on, the Appel- 
lants, three of the grandsons of Hindoo Singh (and cousins german 
of Newaz Singh)^ asserted their rights by filing on the 12th of 
Jnne, 1866, a plaint to establish their right to a quarter or 4-annas' 
share each, and to have separate settlements made with them of 
those shares. 

The pleaders for the Appellants and Bespondents, respectirely 
made statements to the Court, the former relying on the property 
being joint, the. latter contending that the Plaintiffs were barred 
by the Law of Limitation, Act XIY. of 1859, s. 1, cl. 13, which 
prescribes (s. 1, cl. 13) as the period of limitation ''to suits to 
enforce the right to share in any property, moveable or irre- 
moveable, on the ground that it is joint family property, and 
to suits for the recovery of maintenance, where the right to 
receive such maintenance is a charge on the inheritance of any 
estate, the period of twelve years from the death of the persons 
from whom the property alleged to be joint is said to have descended, 
or on whose estate the maintenance is alleged to be a charge ; or 
from the date of the last payment to the Plaintiff, or any person 
through whom he claims, by the person in the possession or 
management of such property or estate on account of such alleged 
share, or cm account of such maintenance^ as the case may fae.^ 

The pleaders for tiie Ebtintiffii having been directed by the 
Extra Assistant Commissioner to produce all the prooft exhibiting 
their clients in connection and living with other members of the 
family, and enjoying interests conjointly, within the period of 
limitation, evidence both oral and documentary was gone into, by 
which the foregoing facts were established. 

On the 28th of September, 1867, the Extra Assistant Commis- 
sioner gave judgment 

After detailing the evidence, he proceeded thus :— 

* All these facts go to prove strongly that, according to the 
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J. a family usages, the estate in litigation is ancestral, joint, and nn- 
1873 divided, and that it is fit to be partitioned according to the state- 
BuNJEvr nient of Plaintiff's Vakeel, who asserts that it has always been the 
Singh ugage of this family that so long as the members lived together on 
KoobbGdjbaj amicable terms, one acted as manager, and the others received the 
i— - proceeds of the seer lands and pecuniary aids only, and that on the 
occurrence of a rupture an immediate partition of shares used to 
take place. It was on account of this usage that Flaintiffir remained 
content so long without wishing to effect a partition of their 
specific shares. There appear two reasons why Plaintiffs did not 
bestir themselves to cause a -reparation of their specific shares and 
profits. One is this, that tfcey were averse to take upon them- 
selves the toils and troubles of managing an estate. The other 
reason is, that they were sanguine by allowing their shares to 
remain undivided they apprehended no loss to themselves, or any 
injury to their specific titles. They all along believed that they 
would effect a separation of their rights and interests whenever 
they liked. Under this very belief the Defendant also, on his part, 
gave them lands and pecuniary aids to their satisfaction. Under 
such circumstances a cause of action is then said to arise, when 
such last grant of land or money might have been made. Well 
then, it is evident that Plaintiffs received a grant of land up to 1265 
Fuslee, a.d. 1859, and pecuniary aids up to 1272 Fuslee, a.d. 1865. 
Both these years fall within the period allowed by the Statute of 
Limitation for entertaining a suit It is a known fact that such 
a family usage has always been recognised by the Superior Courts, 
vide case of Kooer Bughohur Singh v. ShunJcur Singh, who belongs 
to this very Chundra family* In fact they are the kinsmen of the 
parties to the suit, Rughdbur Singh being son of the aforesaid 
Hoolaa Singh, brother of Hindoo Singh (ancestor of Plaintiffs, the 
parties to the present suit). It was this Hindoo Singh who made 
Hoolas Singh to get his specific share separated in those days.'' 
The Extra Assistant Commissioner therefore declared the Plain- 
tiffs entitled to a partition ; but in consideration of the trouble 
and expense to which the Defendant had been subjected as head 
of the family, and also in consideration of family usage, he awarded 
to him a 2-annas' share of the family estate on account of his 
Jethansee right (or the perquisite of the head man as supervisor 
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of the estate), in addition to his specific share ; that is to say, ^e j. o. 
gave 6 annas to the Defendant, and 10 to the Plaintiffs ; which igys 
10 annas included the land already enjoyed by them as seer land. j^^JJJ^ 
This decision was modified by the same ofiScer, on review, on the 6™gh 
4th of Janaary, 1868 ; 11 annas being finally awarded by him KookrGujbaj 
to the Plaintiffs, and five to the Defendant ®jf^ 

Newaz Singh having died, his son, the Bespondent, appealed to 
the Settlement Officer. 

The appeal came on for hearing on the 8th of Jaly, 1868, the 
present Appellants objecting by way of cross appeal to bemg only 
allowed 11 annas instead of 12. 

The Settlement Officer gave the following decision : ** The point 
actoally in dispute now is, whether under our Law of Limitation 
the Plaintiffs' action lies or not, the Plaintiff's argument being 
that Defendant's father's possession all along, as kabuliatdar, 
was permissive, as shewn by the custom of the family, by the large 
amount of seer enjoyed by them, by the increase of such seer, as 
demanded from time to time, one village, BvrkJmrway having been 
given them rent free as late as 1265 Fuslee (a.d. 1859), and so 
forth. And, consequently, that the possession not being adverse 
to Plaintiffs, the Law of Limitation cannot apply. Defendant to 
this replies that Plaintiffs have not proved that they have been 
acknowledged as coparceners by him (Defendant) within the period 
of limitation, and that acts of kindness to members of the same 
family must not be construed into any recognition of their rights 
to specific shares now. The Defendant's Counsel, too, pleads that 
it was incumbent on Plaintifib to shew that they were in the habit 
of demanding and obtaining rendition of accounts, and that such 
has not been done. 

** It was also urged by one of the native pleaders, that it has 
been ruled that no man can now obtain a decree for more than he 
has held within the period of limitation, and that possession of seer 
is not tantamount to constructive possession of a specific share. 

*'The Court observes that throughout the proceedings the 
whole onus of proof has been thrown on the Plaintiffs as claimants ; 
but the family being one in which the custom of division has 
existed from time immemorial, the presumption of co-proprietor- 
ship and consequent right to divide when disposed to do so is 
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J. a strongly in the Flaintiflfs' favour, and the onus of rebutting thia 

1878 presumption rests entirely with the Defendant This he has not 

RuKjisr ^^ 7^^ ^^^ ^^ ''^^^^ called upon to meet, his pleaders relying 

SiKGH apparently upon the Law of Limitation, which the Court considers 

KookbGujbaj cannot apply in such a case. As, if the opinion found by the 

...^ Court is correct, the possession must be held to have been genuine 

under the circumstances shewn in evidence to have existed until 

its adverse nature is proved. 

*' Under this view then, I give the Appellant ten days' grace, 
within which to adduce any proof he may consider it worth while 
to bring, that the possession of Newaz 8mgh was adverse to his 
coparceners.'* 

On the 24th of July, 1868, the Settlement Officer having heard 
further argument, decided as follows : — 

'* I have taken some time further to consider this case, and am 
free to confess that it is with considerable hesitation that I even 
now proceed to decide it. 

<< The memorandum dated the 8th of June must be read as 
part of this judgment^ and it is therefore necessary to recapitulate 
what has been there recorded. It was argued that the custom of 
partition having obtained in this family from * time immemorial,' 
the presumption of co-proprietorship, and consequent right to 
divide, 'when disposed to do so' was strongly in the Plaintiffs' 
£AVOur, and that therefore it was essential that the Defendant 
should rebut this presumption, by proof that his position as 
master of the estate was adverse to and not by permission of the 
Plaintiffs. 

^ To this was objected that the family not having been living as 
a joint undivided Hindu family (as shewn by their having sepa- 
rate houses, eating separately, and so forth), since 1244 Fuslee 
(a.d. 1837), the ai^ument used above could not apply, and an 
attempt was then made to prove that Defendant's possession had 
actually been adverse to Plaintiffs', citing a number of instances in 
which Defendant had given away, rent-free, plots without consult- 
ing the Plaintiffs. This, however, goes for nothing, as manifestly 
the managing partner who had power to engage or refuse the estate, 
to purchase or to seU, had power also for the good of the estate, or 
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for family pnrposes, leligious or otherwise^ to make small rent J. a 
free grants. 1S7S 

^ If, therefore, the argament used by the Court in its Memo- buvjxbt 
randmn of the 8th ultimo, is a good one, it follows as Defendant ^^^^ 
has not rebutted what was declared to be a presumption in his KuoeeGujraj 
favour, that Plaintiffs' claim to his share holds good, and that this — . ' 
appeal should be dismissed. 

** It, should however, be further added (as there may be two 
opinions upon the above points), that putting aside the &ct of 
Defendant not beiug able to prove his possession 'was adverse, 
there is considerable weight in proved circumstances of the case in 
favour of the assertion, that although owing to private reasons 
they were separate from oommensality with Defendant^ yet their 
position was something more than that of mere maintenance 
holders. They appear to have had their marriage expenses 
arranged for them, to have held extensive 'seer,' and to have 
lately had a whole village, Burkhurwa, given them rent free, and 
lastly, they were acknowledged by Newaz Singh at summary 
settlement to be his ' Shurruks :' this expression has been explained 
away by Defendant's pleaders, and we are told it only means that 
that they are members of the family ; -but to the mind of this 
Court the word has a significance which is not thus easily to be 
explained away, and it is one of the strongest points in Plaintiffs' 
favour. 

^ One other point requires notice. One anna has been decreed 
to Defendant over and above his ancestral share as ' Jethansee,' 
this is remonstrated against by the Plaintiffs, who claim to share 
equally with Defendant. I am not, however, disposed to meddle 
with the decision of the Lower Court on tiiis point, when I have 
upheld the rest of the orders. Moreover, I believe the general 
sense of the Hindu community is in favour of the custom, which 
was of general prevalence in the Nawabee." 

The Bespondent having appealed to the Financial Commis^ 
sioner (Colonel Barrow)^ that officer remanded the case for trial on 
the following issues : — 

'' 1. Was Newaa Singh settled with as talookdar in 1858-1859 ? 
"''2. Were sixty-six villages settled with him ; then, if so, what 
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J. a< aie the grounds or the law under which the Lower CSourts now 

1873 di?ide that estate ? 

BuNJEKT ** Further^ the Lower Courts will give their reasons for asserting 

SiKGH |;j|||(; sanad is necessary to complete the summary settlement" 

KooebGujbaj 

SiNOB« All these issues the Settlement Officer, on the 11th of January, 

1869, found in favour of the present Appellants. 

The Eespondent again appealed to the Financial Commissioner, 
who again remanded the case to try as a fresh issue, *^ whether the 
Plaintiffs held jointly within limitation." 

On this the Settlement Officer, on the 16th of June, passed the 
following decision : — 

*^ The Financial Commissioner desires a finding on the issue, 
whether or no the Plaintiffs have held jointly within limitation. 
> ^^ It is manifest that before any decision on this point can be 
arrived at^ it must be clearly understood what is meant by the 
expression * to hold jointly.' If receipt of a specific share of profit 
and loss, or the regular demand for [rendUion] of accounts is 
contemplated as essential, together with rent-collecting possession, 
and the exercise of authority as proprietors over the estate, or if 
actual residence under one roof and participation in commensality, 
mess, and so forth is insisted on ; then Plaintiffs have not held 
jointly within the term. If, then, the precedent of selected case 
No. 15 is held to apply, and the express nature of the law of limita- 
tion absolutely prohibits the consideration of the question, which 
appears to me to be always considered by the High Courts in a 
suit for division of a joint Hindu estate, viz. : whether adverse pos- 
session has obtained in the case of the Defendant for so long as 
to bar the claim ; — then Plaintiffs must perforce lose their case. 

''But if there is room for consideration of the principles 6f 
equity and of law as it prevails in other parts of India, to the 
best of my belief, then the broad principle that a joint undivided 
Hindu estate is liable to division at the suit of any one of the 
co-sharers, whose cause of action will always lie, unless their 
relinquishment of their rights, or the positively adverse possession 
of the persons in possession, bars the claim, should be weighed. 

** These are points of some difficulty and on which it will be very 
advantageous to have the ruling of the Financial Conunissioner, 



// 
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as [this particular class of suits is perpetually before the Courts^ f. 0, 

and is a constant source of doubt and difficulty. With these 1873 

remarks, I return the files to the Financial Commissioner for final Bm^cr 

orders/' Sibgk 

The Financial Commissioner again returned the case, directing ^^^^^ot^ 
the Settlement Officer to come to his own conclusion^ whereupcm ~~* 
that officer on the 8th of July, 1869, held as follows :^ 

^* The Financial Commissioner has returned this case directing 
me to come to my own decision in the issue. I am, therefore, 
constrained to decide that there is no proof that the Plaintiffii 
JiddjoinUy within KmHation/* 

From this decision the present Appellants appealed^ 

On ithe 14th of August, 1869, the Financial Commissioner 

(Mr. Cunrie) gave his decision, and after stating the findings of 

the lower Court, proceeded as follows : — 

** The counsel for the Plaintiflb-Bespondents rely on the points 
found in the Plaintiffii' favour by the lower Courts, as detailed 
above. It is undoubtedly true that the PlaintifGs have held 
extensive seer, that they have lately had a village made over to 
them, rent free, and that the Defendant has contributed towards 
their marriage expenses. 

** The two first points appear to me to prove condusively that 
the Plaintiffs and Defendant cannot be held to be members of a 
joint undivided family* The definition of an undivided family in 
Hindu law is clearly set forth in the judgnient of the Privy 
Council in the case of Appovier v. Bama Sutlba Aiyan and 
others (1). It is there stated that ' when the members of an 
undivided family agree among themselves with regard to parti- 
cular property, diat itdiall thenceforth be the subject of ownership 
in certain defined shares, then the character of undivided pro- 
perty and joint enjoyment is taken away from the subject matter 
so agreed to be dealt with, and in the estate each member has 
henceforth a definite and certain share which he may daim a 
right to receive and to enjoy in severalty although the property 
itself has not been actually severed and divided.* Now, in the 

(1) Sutherland's Privy Council Judgments, p. 657 ; 11 Moore's Ind. App. 
Ca. 75. 
Vol. T. 



18 INDIAN APPEAL& [L. R. 

J. 0* present instance, we have the members of a Hindu family agree- 

1873 ing amongst themselres that the Plaiotiffs shall hold certain 
BuOTEET specific lands as seer, and, further, that they shall receive a whole 

Singh village, rent free, in addition to this seer, as an equivalent for the 
KooBBGrjBikj share they would get in the whole estate. (See evidence of 

*i-* ' JankeepeTMfVd.) In the face of these facts it is impossible for me 
to find that the Plaintiffs and Defendant are a joint undivided 
family. The Plaintiffs have a definite and certain share which 
they may claim to receive and enjoy in severalty, viz., the seer 
land and village of which it is admitted they hold possession. If, 
then, the parties do not form a joint undivided family, the 
possession of the Defendant cannot be held to have been simply 
the possession of the head or representative of an undivided 
family. The Plaintiffs may be sharers along with Defendant ; in 
fact Defendant has admitted that they are, but the extent of their 
shares must be limited to what they can prove themselves to have 
held within the term of limitation. It has been frequently ruled 
that the possession of seer land is not sufficient to constitute pro- 
prietary possession of a share. See Agra Court decision, Toorab 
Share Khcm v. Karamut Khan, Jime 20th, 1863 ; Toorab Khan v. 
Oomaid Mi Khan, August 1st, 1863 ; Binda Singh v. Sirdar Singh, 
May 25th, 1863. In the case of Toorab Share Khan v. Karamut 
Khan, Agra, June 20th, 1868, it was ruled that to establish a 
title to a share it is necessary to prove the enjoyment of pro- 
prietary profits by adjustment of accounts or otherwise. In the 
present instance it has been found as a fact that there has been 
no adjustment of accounts within the term of limitation, and there 
is no other proof of participation in the proprietary profits. I 
cannot admit that a contribution by the head of the family towards 
the marriage expenses of the younger members is a proof of par- 
ticipation by the latter in the proprietary profits of the estate. 
The extent, then, of Plaintiffs' share must be limited to their seer 
lands, and the village made over to them rent free. The Settle- 
ment Offica: will take measures to ensure the Plaintiffs the enjoy- 
ment of these in severalty. The lower Court's orders must therefore 
be reversed. This appeal is accepted. The lower Court's order is 
reversed, and the claim of Ooomah Singh and others to a 12-annas' 
share in IllaJcah Nenee is dismissed/* 
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The Appellants then applied for a review, but the Financial J. o. 
Commissioner (Mr. Currie^a sncoessor), though disagreeing with 1878 
the former judgment, refused to review it Bcvjeet 

The Appellants subsequently obtained leave to appeal to Her ^^^" 
Majesty in CounoiL KooibGujbaj 

The appeal now came on to be heard. -— 

Mr. Bell, for the Appellants : — 

The Financial Commissioner required proof of actual possession ; 
but the whole facts found shew that there was joint possession. 
Newaz Singh was not settled with as talookdar. Land was 
assigned to the Appellants, but merely as a payment out of the 
joint fund ; there was no intention to make a partition by the 
assignment and acceptance of seer lands ; and there was a further 
assignment after the time when it is alleged that the separation 
had been effected by the first assignment. Money payments were 
made out of the main fund ; nor is it denied that such payments 
were made within the period of limitation. 

Mr. Ldth, Q.C., and Mr. /. H. W. AraJthoon, f< >r the Bespondent : — 

The allotment of seer was in lieu of partition, and altered the 
status of the members of the family. The money payments were 
made out of kindness, and are not an admission of right 

The fact that the son of one of the Plaintiffs was married at 
the house of Newaz Singh is explained by the evidence, which 
shews that the relatives would not go to the Plaintiff's house. The 
evidence of Janhee Pershad attributes fliU ownership to Newaz 
Singh. He must have been under the Kubooleut the person 
liable to pay revenue due on the seer lands, for there had been 
no partition. 

The evidence of a person belonging to the family shews he was 
himself not entitled to share, and that the Plaintiff was not so 
entitled. 

At the close of the argument their Lordships' judgment was 
delivered by 

The Biqht Hon. Sib B. P. Collieb : — 

This was a suit instituted by three members of a Hindu family, 

allied to be joint, against the fourth, who was the head of that 

C 2 
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J. 0. family, to obtain a partition of the joint property. The case has 

1S73 undergone a nnmber of hearings and two or three remands, and 

RuNJBiT ^^ ^^^ come before their Lordships in as clear a shape as was 

Singh possible. 

KooiaGujEAj It appears to their Lordships that two questions arise in the 
^^^ case, and two only. In the first place, this Hindu family having 
been beyond all question originally a joint one, and there having 
been from time to time partitions in this family, according to its 
custom, had there been, before this suit was instituted as between 
these parties, a partition? Their Lordships adhere to the doc- 
trine laid down in the judgment of this Committee on the case of 
Appovier v. Bama Svhba Aiyan (1), that a partition may be 
effected by agreement, although no actual division of the property 
may have been made by metes and bounds or otherwise. If it 
clearly appears that the parties intended to make a final partition 
of their joint property, that intention will be given effect to by 
this board ; and the first question is, whether such intention has 
been proved in this case? 

It would appear that the Plaintiffs did obtain possession of cer- 
tain portions of the estate of their ancestor by way of seer, as it is 
called ; and it has been argued that they accepted these seer lands 
by way of partition in lieu of the share to which they would have 
been entitled. On the other hand, it has been contended that no 
partition was contemplated, but that the revenues of those seer 
lands were assigned to them in lieu, wholly or in part» of money 
payments by the head of the family in respect of their shares of 
the joint estate. 

There have been two findings of the Courts below to the effect 
that, notwithstanding these assignments of seer land, the Plaintiffs 
continued to be joint and undivided in estate with the Defendant, 
and had not lost their right now to insist on a partition of the joint 
family property. Their Lordships concur in those findings. The 
evidence which is most material, in their Lordships' view, upon 
this subject^ appears to be that of Jwnkee PetBhad DiehU, who was 
a zemindar and banker by profession, and appears to have been 
called in as an arbitrator between the parties. His statement is 
this : *^ The estate has not been partitioned, but they," that is, the 

(I) 11 Moore's Ind. Ap. Ca. 76. 
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Plaintifby ^get for their maintenanoe ; the deponent does not re- j.o. 
collect how mnch the Plaintiffs do get, bat in the year 1265 isTS 
Fnslee^ during the Matiny» a dispute had arisen between the BuiijEirr 
parties, and it was this, that Plaintiffs said they coold not support ^'^^^ 
themselves; either something more be added to their main- KoosbGujuaj 
tenance or they must get their share; but Newaz 8ingh^ that is ' 

the Defendant) ^* declined to give them more^ and said they should 
maintain themselves with what they already got The dispute 
was referred to the deponent, who accordingly asked Newaz Singh 
to give the village Bwrkhurwa and some more seer to Plain- 
tiffs. Both parties consented to it, but the deponent did not settle 
whether Plaintiffs had any or no daim to any more share. If 
Plainti£& daim to more share, telling that what has been allowed 
to them does not suffice their expenses, they are at liberty to do 
sa Newaz Singh is also the master of his wilL" Their Lordships 
understand from this, that the parties did not agree to a partition, 
and did not apply to this witness to arbitrate with a view to a par^ 
tition, but that he expressed his opinion as to what would be a 
proper amount of seer land for them to receive in lieu of the pay- 
ments in respect of their shares to which they were entitled, and 
he expressly says that his decision was not final even upon that 
point. And it further appears from his evidence, that if the 
Defendant had not thus agreed to increase their maintenance, the 
PlaintifGs would have insisted ^ on getting their share^** or in other 
words on having a regular partition of the estate. 

Their Lordships may observe that it would appear from the 
evidence of one of the witnesses for the Defendant, Bern Bingh^ 
and his brother, that the ancestor, Hindoo Singh^ who made tho 
last partition, which was in 1837, held 300 bighas seer, but on 
partition got not only those 300 bighas, but 400 or 500 bighas 
more. It would dearly appear from that, that according to the 
custom of the family, the holding a certain amount of seer land 
was not inconsistent with the right to partition. Their Lordships 
have, on these grounds, come to the conclasion that there was no 
partition in this case, and that the family continued to be a joint 
and undivided Hindu £Eunily. 

The other question is, whether the claim was barred by limita- 
tion, and it is upon this point that the judgment of the Financial 
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J. 0. Commissioner^ which is mider appeal, appeals in a great measure 
1873 to have proceeded. The Act applicable to the case is Act XVI. 
BxjNjEET of 1859, sect. 1, sub-sect. 13^ which is in these terms, reading as 
Singh much as is applicable to this matter: ^'To suits to enforce the 
KooerGujbaj right to share in any property, moveable or immoveable, on the 
— ground that it is joint property, the period of twelve years from 
the death of the person from whom the property alleged to be 
joint is said to have descended, or on whose estate the mainte- 
nance is alleged to be* a charge.*' That time has elapsed. Then 
come the material words : ^* Or from the date of the last payment 
to the Plaintiff, or any person through whom he claims, by the 
person in the possession or the management of such property or 
estate on account of such alleged share.'' 

The question is, whether there has been a payment by the 
Defendant to the Plaintiffs in respect of their alleged share within 
twelve years before the commencement of the suit. 

Their Lordships, entertaining the view which they have ex- 
pressed, that there was no partition, but that the Plaintiffii took 
the seer land as equivalent to a payment in respect of their shares 
by the Defendant, are of opinion that the proceeds of those seer 
lands have been substantially payments by the Defendant within 
the meaning of that section, payments which have continued to 
the time of action brought, and that^ therefore, the Statide oj 
Limitation does not apply. 

On these grounds their Lordships are of opinion that this is 
suit is maintainable, and they will humbly advke Her Majesty 
that the decisions appealed against be reversed, and the order of 
the Extra Assistant Commissioner of the 4th of January, 186S, 
confirmed as it was by the Settlement OfiBcer, Mr. Young ^ on the 
24th of July, 1868, be confirmed, and their Lordships are of opinion 
that the Appellant should have the costs of this appeal. 

Solicitors for the Appellants : James & John Eopffood. 
Solicitor for the Bespondent : T. L. Wilson. 
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MIRZA HIMMUT BAHADOOB ..... Appellakt; J.c.» 



AND 



1873 



MUSSUMAT SAHEBZADEE begum . . . Respondent. A'*«J7. ^' 

On Appeal from the High Court of Judieature at Fort William, 

in BengaL 

A,, B^ aod C^ Mahomedana of the Sheah sect, the illegitimate sons and 
danghter of D^ a Mahomedan female, by a married Hindu, obtained after 
the death of 2>., a certificate of representation to her under Act XXVIL of 
1860, as her sons and danghter, adducing evidence to shew that they were 
her sole children and heirs : — 

Edd^ not to amount to an acknowledgment by A, that B, was his brother, 
to all intents and purposes, and entitled to inherit from him as such. 

1 HIS was an appeal from a decree of the High Court of Judica* 
ture at CalctUta, which reversed a <lecree of Ae Subordinate Judge 
of Zaiah Gyah. 

The Appellant, Mirza Himmtd Bahadoor, claiming by right of 
inheritance, sued the Respondent, Muemmat 8ahd>zadee Begum, 
and Mussumai BiemuBah Begum, in the C!ourt of the Subordinate 
Judge of ZiUah Ctyah, for possession of two out of three shares of 
the real property of Mirza IXbal Bahadoor, deceased, who was the 
husband of the Respondent ; and for the recovery of two out of 
three shares of his personal property. The Appellant also sued 
to set aside certain mokururree pottahs purported to have been 
granted to the Respondent by ETcbal. He alleged that Mirza 
Ekhal Bahadoor and BismuHah Begum were his legitimate brother 
and sister, and that they all three were the legitimate children of 
Rajah Modenarain Singh and Baratee Begum, and that Mirza 
EKbdl Bahadoor had acknowledged the Appellant to be his brother ; 
and that, owing to the deceased and the Appellant and the said 
sister being of the Sheah sect, two shares of the deceased's estate, 
according to the law of inheritance of the Sheahs, belonged to the 
Appellant, and one share to the Defendant, Museumat BiemuUah 
Begum. 

* Fretsenti — ^The Bight Hon. Sib James W. Colvile, The Right Hoir. 
Sm Babneb Peacx)ok, The Right Hon. Sib Montaoub E. Smith, The Right 
HoK. ^ib EoBjSBT P. GoLLiEB, AND The Rioht Hov, Sib Lawbenob PIBIi. 
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J. 0. The issues fixed for trial related in part to the legitimacy of the 

1873 Appellant's birth^^a point which was decided adversely to the 

MiRsL Appellant, and which was not in question in the present appeal ; 

iuhadoob ^^^^ related in part also to the validity of the mokururree pottahs 

9. and of a claim for dower set up by the Bespondent — subjects which 

Sahebzadeb could not be discussed unless the Appellant had previously esta- 

^^^' blished his loctis standi The issues ot importance to the present 

appeal were as follows : — 

^ No. 5« — Have EKbal Bdhadaor and Bumvllah Begwn acknow- 
ledged the Appellant to be their brother ; and if they have, will 
the Appellant on this acknowledgment, contrary to all other con- 
siderations, be entitled to get a share or not ? 

" No. 6, — Granting this (viz. that they are bastards), even then 
can they as heirs recover the estates left by the same mother or 
not; and if they can in consideration thereof, can one person 
become the heir of another or not ?^ 

The parties having gone into evidence, it appeared that Baraiee 
Begum died in February, 1860 ; and in the same year, by a petition 
of the ^ general agent " of EMnd, an application on behalf of Ekbal 
was made to the Judge of Oyah for entry of his name as proprietor 
to the extent of six annas cS a talook called Bdkhurra. 

The following extract from this Petition contains the grounds 
of the application, and the document was put in to shew that Ekbal 
at that time treated this Appellant as his brother and co-heir of 
their mother, and entitled not only under a deed of partition to the 
shares thereby given, but to the residue of her estate in the shares 
devolving rtpon Baratee^a children according to Mahomedan law: — 

F ** The entire sixteen annas of talooka BeH^iera, uslee (original) 
with dakhilee (dependencies), was the property and malgoozaree of 
Mu88uma;i Baraiee Begvm^ the mother of my client. Accordingly 
the mother of my client, during her lifetime, partitioned the sixteen 
annas of the said talooka agreeably to a deed of partition, dated 
19th January, 1857, A.D., corresponding with the 9th Magh, 1264, 
Fui^lee, under the following details, viz. : six annas to Mirza Hin^ 
mut Bahadoor, the elder bother of my client ; six annas to my 
client; and four annas to Mvssumat BismvUah Begum, alias Nutin 
ioo Sdhiba, the sister of my client. As regards possession by her 
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three heirs, she has entered the foUcming condition in the deed of J. a 

partition: that possesaion shall commence from the year 1270, ISTS 

Fuslee. As Mussumat Baratee Begvm died on the 9th Falgoon, mibza 

1267, Fuslee, and each of her three heirs assumed possession of -^^L 

the talooka aforesaid and the other moveable and immoveable «• 

MUSSUMAT 

property, agreeably to the deed of partition above mentioned^ and Sahkbzadh 
agreeably to the shares made out by Mahomedan law, from the ^^' 
date of the death of the Begum aforesaid, therefore a petition for 
substitution of names in respect of six annas of the said talooka 
being filed on the 4th August, 1860, aj>., on behalf of Mirza 
Himmut BaJuidoor, has been entered in the dakhilkharij register 
under No. 171 ; and the petition for substitution of names as 
regards four annas of the said talooka on behalf of Mu$$umai Bt&* 
muOdh Beffum, alias Nunkoo Sahiba, bearing an order of the 12th 
September, 1860, A.D., has been entered in the dakhilkharij re- 
gister No. 205 ; and both these suits are pending and under deci- 
sion. In proof of heirship and of partitioning of the said talooka 
as mentioned above, the original deed of partition executed by the 
mother of my client, bearing the signature and seal of the registry 
office, and the decision of the Civil Court at a sitting of the moon- 
si£r, have already been filed ; there remains no necessity for filing 
other evidence. During the decision of the case, should you con- 
sider it necessary to peruse other original decisions as regards 
proof of heirship, they can be filed when the suit is brought up for 
hearing. I therefore pray that the name of Mirza Himmut Bahor 
door be entered on account of six annas, and the name of Mussumai 
BismuHah Sahiba on account of four annas in connection with the 
name of Mussumat Baratee^ by the removal of the name of Jfus- 
swnat Baratee Begwn^ and the name of my client be entered in 
the Government records as regards the six annas share, along with 
the names of the co-sharers, that my client may attain to his 
rights, and the general power of attorney executed by my client 
accompanying this petition be returned (to me) after keeping a 
copy.** 

In the same manner, in the following year, Wchd applied to the 
collector of Behar, and obtained, on the 8th of January, 1861, an 
order for the registration of his name in respect of six annas of 
Belkhurra ; and in his application, which was made jointly with 
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J. a the Appellant and their aster, Biemtdlah Begum, Ekbal styled 
1873 himself ** one of the sons and heirs of Mtmumai Baralee, de- 
i^fiRZA ceased f and the order was to the same pnrport. 
iuhadoob Ekbal also, in a mooktearnamah given by him in June, 1860, to 
V- defend a suit brought against him and the Appellant, spoke of him- 
isaiiebzadeb self as ''one of the sons and heirs of Mussuniat Saratee Begvm.^ 
f^' Other witnesses of the Bespondent proved that on the death of 
Baratee considerable property of hers was divided among her 
children, and that they took, according to the shares prescribed by 
Mahomedan law, i.e. the brothers taking equal shares and the 
sister one-half of the shares of her brothers ; and it appeared that 
they had, under circumstances not fully explained, taken as heirs 
some property which had belonged to Thvrfanessa, a deceased 
daughter of the same parents. 

In January, 1866, the Appellant, and Eibdl, and their sister 
made a joint application for the grant of a certificate to them in 
respect of their mother's estate as '' sons and daughters of Mvs- 
swmat Baratee Begwm!* to enable them to recover certain amounts 
due to their mother's estate under decrees; and the order was 
made accordingly on the 10th of May, 1866* 

The witnesses called for the joint applicants on this occasion 
deposed, on their behalf, that they were the sole children and heirs 
of Baratee Beffum, and had got possession of the property left by 
the deceased according to their shares. 

The Subordinate Judge decided that the Appellant and Ekbal 
Bahadoor were illegitioiate, and could not legally be heirs to each 
other, but that, by reason of the acknowledgments made by MirsM 
EKbal Bahadoor that the Appellant was his brother, the Appellant 
was entitled, according to Mahomedan law, to succeed to one moiety 
of the real property and to recover one moiety of a small portion 
of the personal property, but subject as to the real property, to 
two mokurunee pottahs granted by Mirza Ekbal in favour of the 
Bespondent tar her life, and to her right of dower. 

From this decree the present Bespondent appealed to the High 
Cburt of Judicature. The present Appellant also appealed against 
the decree so far as it afifected the real property, but there was no 
<sross appeal with reference to the moveable property. 

The appeals came on to be heard in the High Court in Decern- 
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her, 1869, before Jnstioes Kemp and Olover, who levened the j. o. 
decision of the Subordinate Judge and dismisBed the Appellant's i^^ 
suit with cofitSy allowed the present Respondent's appeal to the ^^^ 
High Court, with costs to be paid by the present Appellant, and HminiT 
dismissed the cross appeal of the latter with costs. «. 

The following passage is an extract from the judgment ^-*- Samb^u 

** The case turns upon the main issue between the parties, namely, ^^^^ 
whether the late EkbcU and Eimmui Bdhadoor, the Plaintiff, 
being admittedly the illegitimate sons of the late Bajah Mo* 
denarain Sing by his keptinistress, Baraiee Begum, the Plaintiff 
Himmtd Bahadoor can succeed to the estate of his late brotheri 
Ekbal Bahadoor, under the Mahomedan law which governs the 
parties before us. 

*^ Second, whether any such admissions have been made by Ekbal 
Bahadoor during his lifetime by which the Plaintiff is entitled to 
succeed to the estate of his late brother. 

^ On the first question, which turns upon the Mahomedan law, 
we would observe that the right of inheritance is founded on 
nusnb, or consanguinity ; that under the head of nusub are com- 
prehended, first, the parents and the children, how low soever; 
second, the brethren and their children, how low soever, and the 
gtand-parents, how high soever ; and third, the paternal and ma- 
ternal uncles and aunts. 

'^ Now, if the right of inheritance founded on nusub existed 
between the late Hkbal Bahadoor and his brother, the present 
Plaintiff, HimmtU Bahadoor, Himmui would come under the second 
class enumerated above ; but Himmut being the child of fornica- 
tion or adultery, which is the literal meaning of wullud-ooz-zinna, 
he has no nusub or parentage at all ; and therefore^ under the 
Mahomedan law, the Plaintiff having no right to inherit the state 
of his illegitimate brother, the late Hkbal Bahadoor, inasmuch as 
there is no nusub between the two^ his claim under that law to suc- 
ceed to the estate of his brother must fail. The passages from Maoh 
naghten (1) quoted by the Subordinate Judge re£dr to the Soonee 
and not to the Sheah sect^ and the decision of the late Sadder 
Court (2) is not in point. We now come to the question of admis- 

(1) Maon. Prin. Mah. L. p. 11, R. 66. 
(2) Mikr M v. KHrtemvomasa, 2 Calouita Sudder Dewany BeporM^ lU, 
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J. 0. 81011, and upon this point there was considerable argument ; but the 
1S78 only admission that has been brought to onr notice on the part of 
MiRZA ^6 Bespondenty and which is really no admission at all in as far as 
B^^B ^^^ ^^^^ ^^ -^^^ ^^ ^^ relationship between Ekbd and Hi^nnnit 
,, «• Bahadoor is concerned, was a petition in which, after the death of 
Saiiebzadu Baratee Beffum, the two illegitimate sons of that lady, namely, 
f^* Himmid and Ekbal BaJiadocr, with their illegitimate sister, con- 
sented, as amongst themselves, to take the estate of Baratee Beffum 
in the proportions in which she had disposed of it; there is no 
admission of any right founded on nnsnb, nor was there any admis- 
sion that JEkbal was the brother of Himmut, though of unknown 
parentage. The pleader for the Respondent, Movivie Murhummut 
Hoseem, referred us to the Hedaya, Book XXV., p. 137, as explaining 
the meaning of the word ' ekrar,' or acknowledgment In that 
page ' ekrar,' in the language of the law, is said to mean the noti- 
fication or avowal of the right of another upon onesel£ A case is 
given at page 170 of the Heyada, Vol. IIL, to this effect: ' If a person 
acknowledge an uncle or a brother, such acknowledgment is not 
credited so &r as relates to the establishment of the parentage, 
because of its operating upon another than the acknowledger. If, 
therefore, the acknowledger have a known heir, whether near or 
remote, the whole of the inheritance goes to him, and not to the 
person in whose &vour the acknowledgment is made, since the 
parentage or nusub not having been established on the part of the 
acknowledger, no obstacle can thence arise to the inheritance of a 
known heir.' Now, in this case it is admitted that Ekbdl Bahadooir 
died leaving a known heiress in the person of his widow, 8ah^ 
zadee Begum. It is iJso clear that the nusub of the party making 
the acknowledgment and the party in whose favour the acknow- 
ledgment (if any) is made has not been established in this case. 
Therefore, even admitting any acknowledgment to have been made 
by Ekbdl Bahadoor^ of which there is proof on the record, such 
acknowledgment is not to be credited under the Mahomedan law 
when, as in this case, the alleged acknowledger has a known heir • • • 
On the whole case we are of opinion . • • that the Subordinate 
Judge's decision on the Mahomedan law with reference to the 
admission or acknowledgment by Ekbal that the Plaintiff, Himmut 
Bahadoar, yras his brother, and that consequently Himmut was 



VOL. I. INDIAN APPEALS. 2» 

entitled to saooeed under the Mahomedaa law to a ehare in the J. a 
estate of Ekhal, is wrong in law.** 1878 

The appeal now came on for hearing* Uml 

HlMMUT 

Bahasoob 

Mr. Doyne. and Mr. John OuSer, for the Appellants :— „ ^' 

After the finding of the Lower Court we do not contend that the Sa^wadm 
Appellant is of legitimate birth, bat we say that the acknowledg- — ^ 
ment of Elcbai entitles him to succeed to EJAoTs property, as if he 
had been legitimate. The two sons and the daughter of Borates 
Begum obtained a certificate as her heirs, and if heirs to their 
mother they must be heirs to each other; they have come forward 
and described themselves as brothers and sister, and as co-heirs to 
their mother, and they cannot afl;erwards disclaim the relationship. 

When their illegitimate sister died they claimed and obtained 
her estate as brothers and sister. The particulars are not stated, 
but the shares taken correspond with the Mahomedan law. 

The mother had in her lifetime divided her property among 
them by a deed of partition, to take efiect from a period which 
in the event, fell after her own death. But they took possession 
immediately upon her death, and must therefore have relied on 
their title by inheritance : hence the acknowledgment (rf the 
brothers and sister by EUbal was not merely with a view to get the 
property ; it did not refer to the mother, but is a general acknow- 
ledgment of consanguinity. By the Sheah law the children of 
one mother, though illegitimate succeed one another. They are 
heirs of their mother, though not of their &ther. 

There is no difierence between Sheah and Soonee law as to 
acknowledgment Acknowledgment may not hold good against an 
heir ; but a widow is not an heir, she is only a sharer. ^She is not 
a residuary, and not entitled to the return. The effect of acknow- 
ledgment is to constitute a relationship, so long as there is no 
impossibility at the time. In the {oesent case the declarations of 
fraternity were made when the &cts which have now been judicially 
established, and which negative the original telationship, had not 
been ascertained. The case at.^Khajah HtdayuUxHUk v. Bai Jan 
Kha/num (1) is stronger than this, for there die fSactS must have 

tl) 8 Moore's Lnd. App. Oa. Sia 
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J. (X been known to the father, yet his acknowledgment made the 
1873 child legitimate. 

MiRZA ^o form of acknowledgment is required. Acknowledgment for 

Bahadoob *^^y pnrpose will open the succession. A person cannot acknow- 

«• ledge relationship for one purpose and not for another. Acknow- 

Sahebzadse ledgment may admit the person acknowledged to participate in the 

f^' property of the person acknowledging, though not in that of 

another person. 

[The following authorities were cited : Oomda Beebee v. Syvd 
Shah Jonah Mi (1); Nujmooddem Ahmed v. Beebee Zuhoorim (2); 
3 Hedaya, 134, 137, 138, 142, 168, 172 ; Macn. Prin. Mah. L. 
p. 11, B. 55 ; Baill. Dig. Mah. L p. 693, Part II. p. 289; Ehajd 
Mdayutocllah v. Bai Jan Khamm (3).] 

Mr. (Jotoiey Q.C., and Mr. O. WiUiomeon^ for the Bespondentsf, 
were not called on. 

Their Lordships' decision was delivered by 

The Bight Hon. Sir Bobeet P. Gollieb : — 

This was a case in which Mirza Himmut Bahadoor was the 
Plaintiff, Sdhebzadee Begvm and Musewrnat BismvUah Begum, one 
being the wicbw and the other the illegitimate sister of ^Mirza 
Ekbal Bahadoor y were Defendants. The case of the Plaintiff was 
that he was one of the co-heirs of Mirza EkhaL If this point were 
decided in his £EtYOur, other questions would arise respecting the 
title of the widow to dower, and the title of the sister to maintain 
possession (rf certain property of ETAal which she was possessed of; 
but if the question of heirship be decided against Mirza Himmut^ 
none of these questions arise, and their Lordships are of opinion 
that the judgment of the High Court is right, which decided this 
question against him. 

In the Gourt below a question was raised on which a good deal 
of evidence was giren, and which was discussed at great length, 
whether or not Mirza Himmtd and Ekbai were the legitimate sons 
of their mother Baratee and their taiher Modena/rain Sing^ but the 

(1) 5 Sutherland's W. B. 132. 

(2) 10 Sutherland's W. B. 46 ; 4 B. L. B. 66, 63. 

(3) 3 Moore's Ind. App. Cases, 818. 
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Ooait below as well as the Oonrt above have come to the con- xo. 
dnsion that there was no marriage between their parents, and it S878 
must be taken, and, indeed, is admitted, that they were illegitimate. ^^^ 
Hie CTourt below held, however, that notwithstanding this ille- J^J!^ 
gitimacj, and notwithstanding therefore that by the law of the «. 
Sheah sect of the Mahomedans (which by admission of both parties Sahbbzadu 
applies to this case), the Plaintiff would not be heir of HJAal — °'' * 

that EkhcU had so acknowledged the Plaintiff to be his heir that 
the Plaintiff acquired that status, and was entitled to succeed to 
his property as such. The High Court, agreeing with the Court 
below upon the finst question as to the legitimacy, reversed its 
decision upon the second point, being of opinion that there was no 
proof of any such acknowledgment on the part of Ekbal ; and the 
sole question brfore their Lordships now is whether or not there 
was such an acknowledgment There is no question that under 
the Mahomedan law acknowledgments may be made of such a kind 
as to operate not merely as admissions but as actually conferring 
certain descriptions of status, among others a stattis of heirship, 
limited or general, as the case may be, upon the persons acknow- 
ledged. With respect to acknowledgments of relationship, thdr 
Lordships have been referred to Mr. Bailtie's '^ Digest of Mahomedan 
Law,'' Part I., published in 1865, and they find it there thus laid 
down (1) : — ** The acknowledgment of a man is valid in regard to 
five persons, his father, mother, diild, wife, and mowla, because in 
all these cases he acknowledges an obligation, and it is not valid 
except for these," and then, further, after giving cases of those 
acknowledgments which have been stated to be valid, on page 406 
this is found : — *' The acknowledgment of a man is not valid with 
respect to any other p^sons than those before mentioned, such as a 
brother, or a paternal or a maternal uncle, or the like,'' so that if 
this passage stood without further explanation it would lead to the 
'Conclusion that by the Mahomedan law an acknowledgment of 
om person by another as his brother, and as such his heir and 
successor, would have no validity. However, the passage is further 
explained thus : — ** When it is said that the acknowledgment of a 
man n not valid with respect to any other than those above men^ 
tioned/it is only meant that it is not obligatory on any other 

(1) Fftge 404. 
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J. a except the acknowledger and the acknowledged ; but with regard 
1878 to such rights as afifect them only the acknowledgment is valid, 

.MiBZA BO that if one were to acknowledge a brother, for instance, having 

^HAsooR ^^^^ ^^^^ besides who deny the brothership, and the acknow- 

«• ledger should die^ the brother would not inherit with the other 

Bahebzadeb heirs, nor would he inherit from the acknowledger's fftther if he 

Baami. ^qjiJ^ dh^ descent* but he would be entitled to maintenance aa 
against the acknowledger himself during his life.** The acknow- 
ledgment contended for consists in this and this only : — it appears 
that after the death of the mother a proceeding in the Civil Court 
of Oyah was instituted on the 20th of January, 1866, in which it 
is recited that Mirza Himmut Bahadoor, Mirza Ekbal Bahadoor^ 
and MuMvmai BismuHah Beffum, sons and daughter of Mussumat 
Baratee Begvmj deceased, by their pleaders, prayed for a certificate 
under the provisions of Act XXYII. of 1860, on the proof of 
heirship to the said Mussmnai Baratee Begwn» That, coupled with 
this further fact which appears, that these three did by some 
means or other obtain possession of some property belonging to an 
elder sister, apparently in the character of her heirs, is relied upon 
as such an acknowledgment as to constitute the status of full 
brotherhood and heirship on the part of the Plaintiff to the De- 
fendant. Their Lordships are of opinion that it would be carrying 
the doctrine of heirship constituted by acknowledgment to an 
extent to which it has never been carried before, and farther than 
the principles of the Mahommedan law as to acknowledgments 
warrant, if they were to give such an effect as has been contended 
for to what is but an argumentative or inferential admission at 
best All that is directly admitted by the statement in Court 
(the language being that of the pleader of the parties) is that 
the Plaintiff and the Defendant were the sons of Baratee, and as 
such claimed her property. It is sought to deduce from this 
that they must therefore necessarily be taken to have declared, 
not only that they were sons and heirs of Baratee, but that they 
were to all intents and purposes brothers and heirs to each other, 
— ^ full brothers " is the term in the plaint, — and that they were 
lentitled to succeed to each other's property, not only property 
obtained from Baratee but any property which may have been 
lobtained by either of them from any source whatever. It appears 
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to their Lprdships that it would be very unduly stretching the j. c. 
purport of this document to give it any such interpretation. It 1873 
does not appear to their Lordships by any necessary implication jj^ 
that they must have intended to constitute each full brother Himiur 
of the other for all intents and purposes as has been contended. «. 
It may be that they sought to avail themselves of the Soonee sahbI^dee 
Mahomedan law, whereby, as it was admitted, they would, ^Jwum. 
although illegitimate, be he^irs of their niother. If that were 
so, the statement in this document amounts to no admission at 
all, but simply to a statement of fact, and to the inference which 
the law would derive from that fact. But^ be that as it may, 
their Lordships are of opinion that it is by no means shewn, 
and no inference can be fiskirly deduced, that it was the intention 
of the parties by this document to constitute each brother to the 
other, so as to make him an heir to his estate. 

This being their Lordships' opinion on the question of fact 
it is unnecessary for them to consider the question whether the 
widow, who is generally included with the other sharers in 
the term *' heirs," but is not, like sharers, entitled in the absence 
of " residuaries '^ to a ** return,", is or is not an heir in the sense 
in which the word is used in the passage above cited, and also 
in the passages in the Hedaya to which their Lordships were 
referred in the course of the argument, so that her existence would 
have destroyed the efifect of the acknowledgment, had one been 
proved. 

On these grounds their Lordships are of opinion that the jhdg« 
ment of the High Court is right ; and they will humbly advise 
Her Majesty that it be affirmed, and this appeal dismissed with 
costs. 

Solicitors for the Appellant : Barrow & Barton. 
Solicitors for the Respondents : Watkins & Lattey, 
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J.O.* MAHAEANA FATTEHSANGJI JASWAT 
1873 SANGJI 



L ) 

> Appellant; 



^017.8,11,13; AND 

^— ' DESSAI KALLIANEAIJI HEKOOMUT- , „ 

, > Respondent J 



} 



On Appeal from the High Court ofJudicaiure at Bombay. 

A hereditary right to toda giras payable by an inamdar out of the rents of 
a village is an interest in immoyeable property within the meaning of the 
Limitation Act^ XIV. of 1859, and a claim for arrears of it for upwards of 
six years, is not barred by clause 61, sect. 1 of that Act. 

The applicability of particular sections of the Statute must be determined 
by the character of the thing sued for, and not by the status, race, character, 
or religion of the parties to the suit. 

xHE Appellant was the Girasia proprietor of the thakoorship of 
Ahmod, in Ouzeroit, and the Bespondeat was a dessai (1) and 
inamdar (2) of the village of Ealam, situate in the pergannah of 
Waghra, also in Ouzerat. 

The Appellant's suit was brought to establish his right to, and 
recover the possession and enjoyment of, a certain ancestral and 
hereditary huq, or rights called a toda giras huq, of the annual 
amount of Bs.501, issuing out of the said village of Ealam, and 
payable out of its revenues by the Eespondent as inamdar thereof, 
to the Appellant as Girasia proprietor, and also to recover the 
arrears of the said toda giras huq for the seven years preceding 
the institution of the suit, and interest upon such arrears. 

The definition of toda giras by Mr. Mount Stuart Elphinstone is, 
** A sum paid to a powerful neighbour or turbulent inhabitant of a 
village as the price of forbearance, protection, and assistance." 

* Present : — The Right Hon. Sib James W. Colvile, The Right Hon. 
Sib Babnes Peacock, The Right Hon. Sib Montague E. Smith, The Right 
Hon. Sib Robebt P. Collieb, and The Right Hon. Sib Lawbbnce Peel. 



(1) " The superintendent or ruler of sary. No duties are now attached to 

a pergunnah or province, the principal a dessai-ship. 

revenue officer of a district, under the (2) Proprietor of the inam or here- 
native government :" Wilson's Glos- ditary and rent-free tenure. 
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The hnq was not mentioned in the sunnud or grant of the inam, j. o. 
A j>.9 1726, by the Mahomedan Govemmenty to the ancestor of 1873 
the Bespondent (1). Bat for a long course of years, the com- mahabana 
mencement of which is unknown, such annual payment had been Fattehsangji 
made by the ancestors of the Bespondent to the Appellant's an- samqji 
cestors, or, at their request, to various persons to whom they DsflSAi 
had mortgaged or pledged the huq ; and such payments continued ^hJ^^j^^ 
until the Respondent's father, in A.D. 1858, refused to make any ^^ 
further payments. 

There had been some litigation on the subject before the present 
suit was commenced. 

The Appellant having, some time before the year 1860, bor- 
rowed money from one Nurliheram and others, pledged to the 
lenders his present claim to toda giras. The Bespondent's father 
having after a time ceased, as above mentioned, to pay this charge, 
the mortgagees sued him and the Appellant's predecessor in estate, 
in the year 1860, to recover the balance due. The Bespondent's 
father denied his liability, on the ground that the payment, so 
long as it had been made, was voluntary ; that he had theju discon- 



(1) The following is a translation of 
the sunnad. Let it be known to the 
present and future accountants of the 
a£fair8 of the pergnnnab of Broach in 
the Zillah of Ahmedabad, as follows : — 
At this tin^ it has been brought to 
(our) notice, that Kholoshal Bam the 
desai of the said pergunnah (is) a true 
(and) upright (man), and a well- 
wisher of the Sirkar, and one who 
takes pains and is zealous for the im- 
provement and prosperity of the per- 
gunnah, and has and keeps up a large 
establishment, and gives in charity one 
seer (measure) of flour to (each of) 
the mendioante and destitute persons. 
Therefore, having taken into considera- 
tion the great expenses and the claims 
of the above-named person, we have 
granted, as herein stated, the village of 
Kalle, situated in the said pergunnah, as 
an inam to the above named person, 
with (his) children, (rom the autumnal 



harvest (mouths) Niji and Babe Sha- 
loovil in the Fusli year 1136 (a.d. 1126). 
It is therefore necessary that the 
fortunate servants (whose) heads are 
(offered up as) a sacrifice (towards the 
service) of His Majesty, who holds the 
dignity of Vicegerent of the Divine 
Power (namely) [A blank is 

here left in the text to be understood 
as filled up^ aooording to liahomedan 
Imperial etiquette, by the words '' His 
Majesty the Shadow of God," written 
at the top of the sunnud. — Tr.] shall 
diligently set about giving possession 
(of the village) to the above-mentioned 
person, with all its appurtenances and 
rights. In no way whatever shall they 
oppose (him), so that every year spend- 
ing the income thereof, as may be re- 
quisite, he may engage himself in pray- 
ing for the permanence of the empire. 
The date, the first of Zilhaj, written in 
the year eleven of our exalted reign. 

D 2 
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J. a tinued it for three years, and that he had entered into no obli- 

1873 gation to the then Plaintiffs to pay them anything. The result 

Maharana ^^ that in 1861 the suit of the mortgagees was dismissed as 

^^ Jaswa^^^^ against the Kespondent's father, and the Appellant's predecessor 

8AN6JI alone was made liable for the amount due. There does not seem 

v. 

• DessAi to have been any appeal against that portion of the decree which 
liEKoo^vT' dismissed the case against the Bespondent's father, but as regards 
^^^ the decreed liability of the Appellant, it was affirmed by the 
Judge of Broach on the 23rd of December, 1864. 

The plaint in the present s^it was filed on the 24th of January, 
1865. 

The Eespondent insisted that, as the cause of action arose more 
than six years before the institution of the suit, it was barred by 
the Indian Limitation Aet, XIV. of 1859, which fixes (sect. 1, 
cL 12) the term of twelve years for suits for the recovery of im- 
moveable property, or any interest in immoveable property, but 
allows only six years in the case of suits for moveable property. 
The Bespondent also denied the right of the Appellants to 
recover on the merits. His ^'written statement," filed in the 
cause, contained the fdllowing passage : — 

^ In (the time of) the former (native) Grovemment, the Girasias 
used to levy this toda (giras) from the village. That was done 
with great oppression. It was not (a grant) voluntarily made by 
any emperor or ruler to the Girasias. (They) used to plunder the 
houses of the villages, (and) used to set fire (to them). They used 
to carry away human beings alive, (namely) the patels of the 
villages or their children, and used to commit outrages upon thenu 
Then the helpless ryots would agree thus : * We will pay the money 
after a year.' In this manner did the Girasia people establish the 
toda (giras). At present, by virtue of the British rule, oppression 
of all kinds has been done away with, therefore what seditions 
people design cannot be carried out. The payment of the toda 
(giras) has consequently been stopped since the time of my 
father. Wherefore (your) servant also does not agree to pay the 
Plaintiff money to which there is no right.** 

The Appellant contended that the toda giras huq, the subject of 
the suit, was an interest in immoveable propertv within the meaning 
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of the 12th clause of Act XIV. of 1859, and did not belong to the J. C. 
category of moveable property* or a mere money allowance, and isra* 
that therefore the proper period of limitation is twelve years from maharana 
the time the canse of action arose. ^^jl™-''' 

The following issues were framed : — sanoji. 

** 1. Whether or not there is any impediment' (to the adjudi- ^ Dbssai 

. •' ^ ^ •' Kallianbaijx 

cation of) this claim being proceeded with in accordance with this Hekoonut- 
plaint ? (1) "^ 

** 2. Is this claim within the time or not ? 

^* 3. If the claim can be maintained, is the Plaintiff's right to 
the toda giras in dispute proved or not ? 

** 4. On a claim made previously by a mortgagee being rejected, 
can a claim for that amount again lie ? 

'^ 5. Is the amount of the claim that has been demanded proper 
or not? 

** 6. If the claim be proved, can the liability for the whole of 
the costs fall upon the Defendant or not?'* 

The Eespondent's father had been twice examined as a witness 
in the suit of the mortgagees, and his depositions then made were 
put in in the principal suit as part of the evidence for the Appel- 
lant. His deposition of the 6th of November, 1861, contained 
the following words : — 

^ The toda, that is, the money on account of toda giras, men- 
tioned in the mortgage deed was (leviable upon) my inam village 
of Khalam; consequently, the money appertaining to this toda 
giras used to be paid to Nurhheram, the heir of Eassandasa JoogaX- 
doss, from about the Samwat year 1895 (a.d. 1889) to the harvest 
(season) of the Sam vat year 1913 (a.d. 1857); and I paid Broach 
Bs.501 for toda up to the 8amwat year 1903 (ajd. 1817) ; and 
from the Samwat year 1904 (a.d. 1848), I used to pay Company's 
Bs.472. 3. 1, deducting exchange ; and this toda was mortgaged 
for several years to Mir Sharafraj AK, consequently I used to pay 
him on behalf of Abhesanffji, the father of JUaangji; and I have 
no exact knowledge as to whom it was paid before that in my 
father's time ; and I have given copies (of entries) out of my 

(1) This issne refers to a technical ohjection to the jarisdiction, which did not 
form a subject of appeal. ' 



38 • INDIAN APPEALS. [L. R. 

J. (X household books for these three years (namely), Samwat 1805 

1873 (a.d. 1839) and S. (Samwat) 1910 (a.d, 1854), and S. (Samwat) 

Mahabana ^^^3 C^*^* 1857), as pointed out by the vakil of the Plaintiffs, 

^^ j^sw'^*'^* ^^'^^^^^ &c., on the stamped papers produced by them ; and I 

sANOJi have received back my books, and since the Samwat year 1914 

Drbsai (a.d. 1858) I do not pay the above-mentioned money on account 

Hbkoomut^ ^^ *^^ &^^ ^ *^® thakoor of Ahmod, that is, to the heir of 

^^' KascmdaSf the reason thereof being, that the Girasia people do not 

now perform duties appointed for the Girasia people at the time 

the toda giras was fixed ; and now also there is no necessity for my 

having these duties performed, consequently it is not my wish to 

pay the toda, therefore I do not pay it." 

In another deposition, on the 4th of April, 1862, the Bespon- 
dent's father said : — 

'' By desire of Jitsangji I used to pay the annual amount of toda 
giras of my inam village of Moza Ealam to the opposite parties 
(namely), Nurlheram and others.*' 

It appeared by documents (which, however, were not put in 
evidence in the Court of First Instance), that in the year 1856 the 
Bespondent's father received from the collectorate of Broadh an 
official requisition to answer the questions : — 

" Is (any) toda giras (huq or right) fixed for Jitsangjee Ahhe^ 
9ungjee^ the Muhurana of Ahmud, on account of the village of 
Kulumi situated in the said talooka, and if there is^ then how 
many rupees? And to whom do you pay those rupees? And 
should you pay any other person besides the said Bana, then from 
what year, and for what right (huq) do you pay ?* 

And that his answer contained the following passage : — 

" There are (payable) Brocu^ rupees 501 for the toda of the 
said Bana. It was mortgaged to Mir Shwrfrm Ally, of Baroda, 
several years ago. Consequently (the amount) was paid to him. 
And subsequently this toda was mortgaged in writing to Eur- 
sundas Joogvidasa, Moonshi of Broach, by the said Bana. (Con- 
sequently) the money has been paid into his house since the 
Samwat year 1892 (a.d. 1835-36). Deducting the exchange, 
there are paid Bs.472. 8 annas of the company's stamp, and besides 
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thifiT toda B8.98 were paid to the Bana in every third year on J. C 
account of surplus." 1873 

The Bespondent himself was twice examined as a witness in the fJJ^h^nqji 
principal suit. He admitted that the toda giras had been paid by Jaswat- 
his father, and that ^* the whole income of the village used to be v. 
entered to a credit at his place, and these giras rupees were paid kallu^nbaui 
out of the same.^ ^?^"°^ 

On the 13th of April, 1867, the Principal Sudder Ameen — 
delivered judgment, and, holding that he had jurisdiction over the 
suit, dismissed it upon the issue as to limitation on the ground that 
the ^ suit was not brought within six years from the date on which 
the cause of action arose." 

His judgment as to the nature of the right claimed was as 
follows : — 

^ The plain meaning of toda giras is as follows : Toda means 
a huq, and giras means the amount of a huq (or right) set apart. 
On this alone there remains no doubt (as) to asserting that this 
property is moveable, and this toda giras is not fixed upon any 
particular land, but it is a huq receivable annually in ready money 
out of the revenue of a village. Therefore the claim for this giras 
cannot be placed among claims of the description of those for 
immoveable property, or for huqs arising therefrom. In this 
country toda giras may perhaps be of different descriptions, or 
whatever its origin may have been; nevertheless, its original 
character having changed, sums of ready money are annually 
received by the Girasias firom the Government treasuries, and in 
the case of an inam village (the money) is received from the 
inamdar. The evidence of the Defendant has been taken ; he 
says as follows: 'This giras money my father used to pay from 
(his) house, and in the house accounts he used to debit (the same) 
to the Kalam village account.' This appears on looking at the 
account books. In this way he deposes certainly, — ^this giras is 
fixed on a particular village, still it is not fixed on particular land 
of a villaga But in the same way as other holders of huqs 
receive (their dues) out of the moneys of the revenues of the 
village that may be received, the Girasias have to receive ready 
money ; therefore, not having (any) connection with land, this huq 
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J. Oi lias become similar to moyeable property. Now, since it is a hnq 

187S of such a description, a claim to prove this huq should undoubtedly 

Maharana ^ made within six years' time, in conformity with sect. 1, clause 16 

^"^Ta^^^ of the law of limitation. The decisions of the High Court, fully 

sANGJi applicable to this claim, are those made in these two cases (namely) 

Dessat Special (Appeals) No. 642 and No. 4277 (of) the year 1865. In 

^YiHKooMUT^ the first of these cases it lias been ruled that claims for toda 

giras, if not made within six years, are beyond the limitation (i.e.^ 

are barred), and in the case bearing the other number it has been, 

ruled that toda giras is not immoveable property. Therefore the 

authority of the decisions of the High Court for applying the limit 

of six years to this claim must be held to be very strong ; . and 

looking at the same, (I hold) that this claim is brought beyond 

the time. By reason of the limitation this claim is rejected. 

There does not appear any necessity, therefore, to make any de- 

cision with regard to the other issues." 

On appeal this decision was affirmed by the District Judge, the ■• 
material portion of whose judgment was as follows : — 

^^The Plaintiff's argument is, that the toda giras huq is an 
interest in immoveable property, the fact of its being entered in 
the village accounts being proof of this, and therefore tbat he was 
able to bring his action at any time within twelve years; and 
further, that even if it were not an interest in immoveable pro- 
perty, still his action would be in time, as the fact of the mort- 
gagee suing the Defendant in respect of the huq entitles him, • 
under sect. 14 of the Limitation Act, to exclude the time between 
the filing of the suit and its final disposal from the computation. 
My own opinion is, that the huq in question neither has, nor ever 
had any connection whatever with land, and the fact of its pay- 
ment being entered in the village books does not of itself prove 
that it was an interest in immoveable property. On this point the 
Defendant has produced a decree passed in the High Court, one in 
suit No. 642 of 1865, dated the 27th of March, 1866, in which 
the Judges expressly held, that a suit to establish a right to a toda 
giras huq must be brought within six years, as regards the exclusion 
of the time during which the mortgagee was prosecuting what he 
imagined to be his claims. 1 consider that the Plaintiff has not 
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the smallest gronnd to stand on, so that it is not necessary seriously j. o. 
to discuss the question.'' 1873 



I ^ 



From this judgment the Appellant preferred a special appeal to Maharaka 
the High Court, a division bench of which dismissed the appeal Jaswat- 
with costs. «^«'^ 

The reasons for the High Court's decision (the statement of which _ Dessai 

° ^ Eallianbaut 

was drawn up for the Privy Council by Mr. Justice Oibhs alone, Hbkoomxjt- 

Mr. Justice Warden, who sat with him in the case, having left 

India), were as follows, so far as they bear upon the present 
appeal : — 

The only point put before us for decision was that the tora giras 
in the present case was a charge on the revenue of the village, and 
as such an interest in immoveable property, i.e., land. That the 
decision of the Privy Council in the case of Sumbhodai CHrdhurlaJl 
V. The Collector of 8wrat (1), delivered by Lord Kingsdown, would 
tend to uphold the view that the counsel for the Appellant put 
forth. 

^^ My brother Warden, who was one of the Judges that decided 
Special Appeal 642 of 1865 (2), which the District Judge had fol- 
lowed as a precedent, was of opinion that toda giras had never been 
held to be a charge on the lands of the village, but a money allow- 
ance, the limitation in suits for which was laid down in clause 1, 
sect. 16 of the Limitation Act ; and he saw no reason for dififering 
from the decision he had arrived at in the case above quoted. 

^ I concurred with him that we should follow the precedent of 
Special Appeal 642, as the rulings, so far as I was acquainted with 
them, had always been to the effect that toda gims was a species 
of black mail payable by the inhabitants of the village for peace 
and security; that their Lordships of the Judicial Committee had 
not decided otherwise in the case of Sumhhooldll. 

^ I may add, with regard to the rulings of this Court and the 
late Sudder Dewanny Adawlut as to the nature of toda giras, that 
they appear to date from the decision of Special Appeal 8558, The 
Collector of 8urat v. Pestonjee Ruttonjee (3), in which the Judges of 

(1) 8 Moore's Ind. App. Ga. I. (3) 2 Morris's Sndder Dewanee 

(2) Furusram Nurbheram v. Syud Adawlut Reports (Bombay), 1855, pw 
Eoosein Wuhud Syud Shei^f Sheh 291. 

Saheb. (Not published.) 
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J. 0. the Sudder Adawlut agreed with the decision af the Judge of Surat^ 

1873 in which he dififered from the view taken by me when I originally 

Mahabana tried the case as Assistant Judge of that zillah, and held that the 

^^Ja™ AT^^^^ definition of toda giras, as laid down by the Honourable Mount Stuart 

sANOJi Elphmstone, viz., *a sum paid to a powerful neighbour or turbulent 

Dessai inhabitant of a village as the price of forbearance, protection, and 

txALLIANRAtJI •. • . t *."* t i i_ j*x»j.i» 

Heeooi^ut- assistance, was correct, and that Buch payment was distmct from 
^^ the rent of that description of *wanta' lauds known as 'giras 
wanta,' the rents of which were al«o realized by the Collector on 
behalf of the Girasias.** 

From this last-mentioned decree the Appellant appealed to Her 
Majesty in Council. 

Mr. For$yth, Q.C., and Mr. J. SetveU While, for the Appellant : — 

The payment claimed is in its own nature a charge on the 
village. Toda giras was as defined by Mr. McmrU Stu^art Eljphin- 
stone ; that is to say, it was a payment exacted at one time by 
force, but latterly it was levied with the consent of the Govern- 
ment, and it is admitted that no objection can now be raised to it 
on account of its origin. The villagers needed protection, and 
gave in return a small portion of the produce of the land, which 
was commuted for a pajrment made by the village accountant out 
of the rents. < It is a sort of cess to which the lands of the village 
are subject, it is entered in the village accounts, and the obligation 
to pay it attaches to the inamdar of the village where the village 
is held in inam ; it is payable by reason of his possession of the 
village. The sunnud or grant to the predecessor of the Respon- 
dent, the desai of the village, gave him the village rent free, but 
it was subject to this huq, which was of far earlier date than the 
sunnud ; and if he sold the village, he would sell subject to the 
huq. The principal Sudder Ameen speaks of toda giras as paid 
out of revenue. The language both of the Eespondent and of his 
father shews that the huq is a charge on the land, and not a mere 
personal payment collected by the desai for the Girasia. It is not 
in its own nature a moveable thing. 

By Bombay Beg. Y. of 1827, which down to the passing of the 
Act XIV. of 1859 conptituted the law of limitation for ihe 
mofussil of the Bombay Presidency, hereditary offices are recog- 
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nised as immoveable property. The commencement of sect. 1, J.o. 
el. 1, of that Begulation is as follows : '* Whenever lands^ houses, 1873 
hereditary offices, or other immoveable property have been held mahIbana 
without interruption for a longer period than thirty years," &c. *^^j^^^^ 

Act XIV. of 1859 does not refer to Reg. V. of 1827, but it aAHOJi 
could not have been intended to take away the character of im- Dessai 
moveaUeness from any property which was ever previously recog- ^A«ooMui? 
nised as immoveable. ^^ 

The language of Act XIV. of 1859 generally does not confine 
the meaning of the words "immoveable property" to land. The 
word ** land " occurs in several sections, e.g.y cl. 4. **land or interest 
in land ;" cL 8, ** buildings or lands.'* The Act recognises by the 
expression ^^ suits governed by the law of Enffland " the fact that 
there might be suits not so. governed: and this applies to the 
mofussil, where the law — the personal law of the parties — is in 
many cases the law to be administered. 

In the absence of an interpretation clause in Act XIV. of 1859, 
the words of sect. 12 ought to be taken in questions between Hin- 
dus to include all property which the Hindu law classes among 
immoveable property : Ertshnabhat bin Hiragange v. Kappabhat 
bin Mahdlbhat (1) ; Balvanira/v v. PursJiotam Sidhesvar (2). In 
the latter case the Chief Justice of Bombay expressed doubts of 
the correotness of the decisions of the Bombay Courts, which treated 
toda giras as subject to the six years' limitation. « 

According to the Hindu law this huq is of the nature of immove- 
able property. 

In OolebrooMs Dig. vol. ii. placit xxxiv., Yajnyawdlcya classes 
together land and a corrody, and directs that a king who has given 
either should render his donation firm. 

Jimuta Vdha/na {DayoibJiagay ch. ii. v. 13 (3) ) explains " corrody ** 
(Sanger. Nibandha) as signifying anything which has been pro- 
mised, deliverable annually or monthly, or at any other fixed 
periods. 

In 2 Strangers Hindu Law, p. 363, Cdebrooke classes hereditary 
offices with immoveable property. 

Sir William Maonaghten (Principles of Hindu Law, vol. i. p. 1), 

(1) 6 Bomb. H. 0. Rep. (A. 0. J.) 137. 
(2) 9 Bomb. H. 0. Rep. (A. 0. J.) 99. (3) Ed. StoheSy p. 202, and note Ibid. 
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J.O. includes slaves and ^'corrodies or assignments on land** among 
1873 immoveable property. 
Mahabana I^ WiUorCs Glossary ** nibandha " is said to be '* fixed or im- 
^^Ja8waS°^ moveable property ;** also a corrody or fixed allowance granted by 
6ANQJI the rajah or person in authority, to be realized from the proceeds 
Pessai of a manufactory, mine, or estate. 
^EKooMuiv* The Act of 1859 merely bars the remedy, and does not take 
BAui. away the right, so that, even if it were held that the Ifitb clause, 
allowing only six years, and not the 12th| which allows twelve 
years, is applicable to this case, we could recover for the shorter 
period, as it is a recurring cause of action. In Dean cmd Chapter 
of Ely V. Cash (1) ; Grani v. EUis (2) ; Owen v. De Beau/uoir (3). 

Mr. Leith, Q.C., and Mr. Doyne (with whom was Mr. C. W. 

• 

Ara(hoon\ for the Bespondent : — 

The Limitation Act is not to be construed by introducing refine- 
ments of Hindu law. The Hindu law is only applicable in cases 
relating to succession, marriage, and inheritance. The rules it lays 
down are general and not speciaL Act XIV. of 1859 does not refer 
to Reg. V. of 1827. 

There is no evidence to shew that the concurrent finding of two 
Courts below that the huq is not of immoveable nature is 
erroneous. The huq was personal, and not a charge payable out 
of j^roduce or revenue. Where villages are not rent free, and the 
Government had received the revenue, they took upon themselves 
to pay the Girasias. The arrangement was originally with the 
villagers, and the Government took the larger revenue, subject to 
this payment. It would have taken less revenue if it had left the 
villagers to make the payment. The sunnud which was granted 
by the Mahomedan government does not impose. the payment of 
this cess. Our client is the desai, and represents the yillagera 
personally. The desai made the agreement with the Girasias. 

There are rights of Girasias in respect of wanta, and different 
rights in respect of toda giras. In the former a proportionate 
share of land was assigned. The land is taken over, and a shara 
of revenue allowed by the Government. But the toda giras is 

(1) 15 M. & W. 617. (2) 9 M. & W. 113. 

(3) 16 M. & W. 547 ; 6 Exch. 161. 
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merely a cask compositioiL It conid not be enforced against the J. a 
land. . Fwnvxram Nurlheram v. Sytid Hoosein Wvhud is a 'case 1873 
decided on appeal by the High Court of Bombay. The present hahTbana 
case is governed by the decision of the Judicial Committee in the ^^ttkhsangji 
case of the Oovemment of Bombay v. Desai KuUeanrai Hukoomat- samoji 
rai (1). There an ancestral allowance for a palkee was held not De^^'sai 
to be immoveable property. The Indian interpretation of Act XIV. ^^^^vi^ 
of 1859, s. 1, cl. 12, and of former Statutes of Limitation, prac- *^^'"* 
tically bars the right. There are several decisions of the High 
Court of Calcutta to the effect that under this Act not more than 
six years' mesne profits can be recovered : Sutherland's Weekly 
Beporter, vol. i. p. 65 ; voL iii. pp. 13, 38 ; voL v. p. 219 ; vol. vL 
p. 78. 

The following cases were also referred to : Baratmngji v. Navanu 
dharaya (2) ; Collector of Surat v. Heiresses of Ku/varbai (3) ; Hari 
Vasudev v. Mahadaji Appaji (4) ; Baiji Manor v. Desai KaUianrai 
Hukmatrai (5); Sreemutty BdbuUy Dossee v. Sibchunder Mut- 
lick (6) ; SumbhoolaJl Girdhv/rlaU v. Collector of Surat (7) ; In re 
Ayhroyd (8) ; Wood v. PeUy (9) ; Wickham v. Lee (10) ; Higgins v. 
ScoiUlV); Evber X. Steiner (12); Nundram DyaramY. Dula Bhaee 
Kwrparam (13). 

Mr. Forsyth^ Q.C., in reply. 

* 

The judgment of their Lordships was reserved, and was now is73 
delivered by 

The Bight Hon. Sir James W. Colvile : — 

The suit which has given rise to this appeal was brought by the 
Appellant in January, 1865, against the Bespondent, to establish 
the right of the former to a toda giras huq upon the inam village 
of the latter, and to recover the arrears due in respect of that hucj, 

(1) 14 Moore'8 Ind. App. Ga. 551. (7) 8 Moore's Ind. App. Oa. 1« 

(2) 1 Bomb. H. 0. Rep. 186. (8) 1 Exch. 479. 

(3) 2 Bomb. H. 0. Rep. 262. (9) 3 Exch. 442. 

(4) 5 Bomb. H. C. Rep. 85. (10) 12 Q. B. 621. 

(5) 6 Bomb. H. 0. Rep. 66. (11) 8 B. & Ad. 315. 

(6) 6 Moore's Ind. App. Oa. 1. (12) 2 Bing. N. 0. 202. 

(13) 1 Moore's Ind. App. Ca. 414. 
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J. a for the seyen years preceding the commencement of the suit. The 
1873 annual amount alleged to be payable by the Respondent to the 
Kaharaka Appellant is B8.501; though it may be questionable ou the 
^^JajbJS^°" evidence whether this sum is the gross amount of the huq, or the 
sANon net balance after deducting certain small payments and allowances 
Dessai to other persons which are mentioned in the accounts. 
^Hbko<midt? The Respondent admitted, as his father in other proceedings 
^^ had admitted, the existence of the huq, and that it had been paid 
by the inamdars of the village up to the Samvat year 1914 (corre- 
sponding with 1857-58) ; but contended that his father had then 
properly exercised a right to put an end to it ; and, farther, that 
the present suit was barred by the law of limitation. 

The issues settled are at page 20 of the Record ; but the 
only one which is to be considered on this appeal is, whether the 
claim is within the appropriate period of limitation or not Of the 
remaining issues, one, which is no longer treated as material, was 
disposed of in the Appellant's favour, and the others have not been 
tried. 

The substantial question considered in the Court below was, 
whether the suit, being one for the recovery of an ** interest in im- 
moveable property," fell within the 12th, or was to be governed by 
the 16th, clause of the 1st section of Act. XIY. of 1859. In the 
former case, the period of limitation would be twelve years, and 
the suit would be brought in time ; in the latter case, the period 
of limitation would be only six years^ and the suit would be 
barred. 

The determination of this question involves the consideration of 
the nature of a toda giras hak. A good deal of learning on this 
subject is to be found in the case of the Odlledor of Surat v. Pea- 
tonjee BtUorgee (1), and in the case of SumlhooMl GHrdhurhU v. 
Hie CoHeetor of Swrat (2) to which their Lordships have been 
referred. They do not think it necessary to go at any lengtii into 
this. It is sufficient to state that these annual payments, although 
originally exacted by the Girasias from the village communities in 
certain territories in the west of India by violence and wrong, and 
in the nature of black mail, had, when those territories fell under 

(1) 2 Morris's Cases in the Sadder 1865), p. 291. 
Dewanny Adawlut, of Bombay (for .^2) 8 Moore's Ind. App. Ga. 1. 
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British role, acquired by long usage a qoasi-l^al character as ens- J. a 
ternary annual payments ; that as such they were recognised by I87S 
the British Goyemment, which took upon itself the payment of ma^IiLsjl 
such of them as were preyiously payable by villages paying rerenue, ^^j^^^^*"* 
and left the liability to pay such of them as were payable by BAxan 
inam villages to tall on the inamdar. And since the decision of Dbsbai 
the before-mentioned case in the 8th vol. of Moore (1), it cannot be aSoSw^ 
questioned that the toda giras hnqs of the former class constitute ^^ 
a recognised species of property capable of alienation, and of seizure 
and sale under an execution. How fat that decision may govern 
the rights of an inamdar, and some of the questions raised by the 
untried issues in this suit» their Lordships abstain from considering. 
For the purpose of determining the question of limitation, it must 
be assumed that the claim of the Appellant^ if not barred, has a 
legal foundation. 

The question to which period of limitation these claims are sub- 
ject has been the subject of several decisions in the Bombay Courts. 

The earliest of these, being the case of the Oolledor of Surat v. 
Tejodba/wa Ehugwamwngjiy does not materially affect the present 
question. When that suit was commenced, Act XIY. of 1859 had 
not come into operation ; and under the Law then in force (the 
Bombay Regulation Y. of 1827) the claim was subject only to the 
twelve years' rule of limitation, whether a toda giras huq was in 
the nature of moveable or of immoveable property. It is true 
that the High Court, in delivering its judgment, intimated an 
opinion that, whatever might have been the original nature of . 
that toda giras payment, its conversion into an annual payment 
out of the Government Treasury not secured or chargeable on any 
particular lands, had deprived it of the character of immoveable 
property, if it ever possessed that character. But it is obvious 
that this dictum has no application to a toda giras huq payable 
by an inamdar, in respect of which there has been no such conver- 
sion. The case of Furuaram Nwbheram v. 8yvd Hooaein Wuhud, 
is, however, in point. There the question arose between the pur- 
chaser of the Girasia's interest in a toda giras huq at an execution 
sale, and an inamdar ; and the law of limitation to be applied was 
Act XIV. of 1859. The Judge of Broach there held (and his 

(1) 8 Moore's Ind. App. Oa. 1. 
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J. O. decision was affirmed on appeal by the High Court) that the claim 
1873 was clearly for a money payment, and that the case must be decided 
Hah^ana ^7 ^^ ^^^ clause of the 1st section of the statute. 

^'^F'w^^" The authority of this last case has been recognised, and its 
fiAMoji ruling adopted by each of the three judgments "bow under appeaL 
Dessai The other decisions of the High Court of Bombay, which have 

^Ktooaro^ been cited, are all distinguishable from the present 

^^ That of the CoUeOor of Surat v. The Heiresses of Kuvarhai (1) 

fleems to their Lordships to have no bearing upon the question 
before them. The only questions raised in it were whether a toda 
giras huq was alienable, and whether, by reason of its falling within 
the definition of ''land" contained in a particular statute (which 
it did not), the Court was deprived of jurisdiction. In the case of 
Baratsangji v. Navanidharaya (2), as in that of Farusram v^ 8yud 
Eoosein Wuhudy the law of limitation to be applied was the Bombay 
Regulation V. of 1827 ; and what the Court actually decided was, 
that the right to the desaigiri allowance claimed would be barred 
unless the Plaintiff could establish the receipt of a payment on 
account of it within twelve years. The Court, no doubt, described 
the allowance claimed as '' in the nature of one charged upon, or 
payable out of land." But whether it were so or not was not a 
point in issue. Again, in Baiji Manor's Case (3), the Court, in 
ruling that the claim was barred by the six years' limitation, dis- 
tinguished it from the last-mentioned case on the ground that it 
was a claim for a pagdi allowance, which was a mere money pay- 
ment out of a desaigiri allowance, and not like the latter in any 
sense an interest in land. The same distinction may exist between 
a pagdi allowance and a toda giras huq. 

The case of Krishnahhat Eiragamge (4) and that of Purshoiam 
Sidheshvar (5), both relate to hereditary offices and not to huqs, 
and cannot, therefore, be regarded as directly in point, although 
the principles which they lay down for the construction of Act XIV. 
of 1859 are important, and will have to be considered hereafter. 
It is, however, to be remarked that, in the latter case. Chief Justice 
Weslroppy at the close of his able and elaborate judgment, expressed 

(1) 2 Bomb. H. 0. Rep. 253. (3) 6 Bomb. H. 0. Rep. 56. 

(2) 1 Bomb. H. 0. Rep. 186. (4) 6 Bomb. H. C. Rep. 137. 

(5) 9 Bomb. H. 0. Rep. 99. 
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a sti ODg doubt of the soTiBdness of the decisions which had ruled j. 0. 
that claims for toda giras huqs were subject to the six years' rule of 1873 
limitation. This being the state of tlie authorities at Bombay ^ MaharIna 
their Lordships cannot think that there has been that long: and ^^TTEHaANOJi 
consistent course of decisions which affords grounds for treating the sangji 
question under consideration as concluded by authority, even in Dbuai 
the Courts of India. ^^j!^' 

It hasy however, been strongly urged on the part of the Bespon- ^i"* 
dent that this appeal is to be determined by the authority of their 
Lordships' recent decision in the case of Desai KvUianraiji HaJcoch 
mutraiji (the present Bespondent) and the Government of Bonp- 
lny (1). Their Lordships cannot accede to this argument. 

Li the case so relied upon the question of limitation did not 
arise. It is^ however, true that> in deciding it, the High Court of 
Bombay had held that the Bespondent had acquired a title by 
positive prescription to the huq 'which he claimed, by force of 
the 1st section of the Bombay Begulation V. of 1827 ; and that 
their Lordships, though they upheld the decree in favour of the 
Bespondent on other grounds, intimated that they were not satis- 
fied either that the particular huq could properly be said to be 
^' immoveable property within the meaning of the Begulation, or 
that there had been such an enjoyment of it for thirty years with- 
out interruption, as would bring the right, if in the nature of 
immoveable property, within the operation of the Begulation. This 
was the expression of a doubt rather than a positive decision. 
Moreover, the huq then claimed differed widely from that which 
is the subject of the present suit. It was a money allowance for 
the sustentation of a palanquin, which had been granted by the 
then native power to an ancestor of the Bespondent, not as a 
necessary incident to the office of desai, but as a reward for meri- 
torious service, and was made payable by the native collector out 
of the general revenues of the pergunnah of Broach received by 
him. As such it resembled the annuity granted by King 
Charles II., out of the Barbadoea duties, which in the case of 
the Earl of Stafford v. BucMey (2), Lord EardwioTce held to be ^' a 
mere personal annuity, having no relation to lands and tenements, 

(1) 14 Moore's Ind. App. Ca. 561* (2) 2 Yes. Sen. 17a 

Vol. I. K 
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J. GL or partaking of the nature of a rent by any means." But however 
ig73 that may be, their Lordships cannot treat the decision in the palki 
Maharana ^^^® ^ ^^ authority on the present question, which they will now 
Fattehsangji proceed to consider" upon its merits. 

sANGjx The learned counsel for the Appellants have argued, on the 

Dbssai authority of the above-mentioned cases of Krishndbhat Hiragange 

Hekoobtot^ and Purshotam Sidheshvar, and particularly of the latter, that the 

BAui. construction of the Statute of Limitation must, in this particular 

case, be determined by the light of the Hindu law. 

According to the report of the latter case in 9 Bombay High 
Court Beports (A.C.J.) 99, the Eespondents had sued to recover 
from the Appellants the amount of fees due to the holder of the 
hereditary ofSce of village joshi (or astrologer) for five years. 
This statement their Lordships conceive must be taken to import 
that the right to hold the office was matter of contest between 
the parties ; since it can hardly have been held that because the 
hereditary office was in contemplation of the Hindu law of the 
nature of immoveable property, fees recoverable by the admitted 
holder of the office from persons whose horoscope he might have 
cast fell within the same category. The case was referred to a 
full Bench, partly in consequence of some difference of opinion 
between the two Judges who composed the Division Bench, and 
partly on account of a supposed inconsistency between the two 
decisions already cited from the 6th vol. of the Bombay Hi^h 
Court Beports, which, nevertheless, seem to their Lordships 
capable of standing together. The judgment of the full Bench 
was given by Chief Justice Westropp. It fully upheld the decision 
in Krishnabhat v. Eappabhat (1), and affirmed the correctness of the 
rule there laid down for the interpretation of Act XIV. of 1859, 
8. 1, clause 12. The rule is shortly this, viz., that, inasmuch as 
the term " immoveable property " is not defined by the Act, it 
must, when the question concerns the rights of Hindus, be taken 
to include whatever the Hindu law classes as immoveable, although 
not such in the ordinary acceptation of the word. To the applicar 
tion of this rule within proper limits, their Lordships see no 
objection. The question must, in every case, be whether the 

(1) 6 Bomb. H. C. Rep. (A.C.J.) 137. 
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subject of the suit is in the nature of immoveable property, or of j. G. 
an interest in immoveable property ; and if its nature and quality 1873 
can be only determined by Hindu law and usage, the Hindu law mahIbana 
may properly be invoked for that purpose. Thus, in the two cases FATTEeaAMGJi 
on which the Appellant relies, Hindu texts were legitimately used sakoji 
to shew that, in the contemplation of Hindu law, hereditary offices Dessai 
in a Hindu community, incapable of being held by any person b^^u^t- 
not a Hindu, were in the nature of immoveables. And those ^^^ 
decisions receive additional support from the 1st section of the 
Bombay Begalation V. of 1827, which expressly declares hereditary 
offices to be immoveables, an enactment which, inasmuch as it 
relates only to the acquisition of a title by positive prescription, 
seems to be unaffected by Act XIY. of 1859, and to stand un- 
repealed in the presidency of Bombay. 

The learned counsel for the Appellant have, however, insisted 
on the authority of these decisions that a toda giras huq must be 
held to be an interest in immoveable property, because, according 
to Hindu law it would be ** Nibandha.'' Their Lordships, in 
dealing with this argument, prefer to use ^ the Sanscrit word, 
inasmuch as they do not think that ** corrody " is a very happy 
translation of it; '* corrody" being a word of medieval origin, 
properly signifying a peculiar right, viz., the grant by the royal 
or other founder of an abbey of certain allowances out of the 
revenues of the abbey in favour of a dependent or servant. (See 
Bucange, in verbo: Fitzherbert *' Be naturd Brevium^'* p. 229, writ 
"de eorrodio hahendoJ') 

Whether a toda giras huq be '^Nibandha" within the strict 

sense of that term is, in their Lordships' opinion, a question not 

free from doubt The original text of Tajnt/awalcya, which is the 

foundation of all the other authorities cited by Chief Justice 

Westroppy implies that the subject rendered by the word corrody 

in 2 Colebrooke's Digest, placitum xxxiv., is sometimes created by 

royal grant. This, too, is included in Professor Wilson's deiluition 

of " Nibandha." That the word in the subsequent glosses on Yajn- 

yatualeya's text is used in a wider sense, may be clue to the want 

of precision for which Hindu commentators are remarkable. It 

is, however, unnecessary to consider this point, because their 

Lordships are of opinion that the question whether a toda giras 

E2 
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J. 0. huq is an interest in immoveable propeHy within the meaning of 
Ig73 Act XIY. of 1859 is one which ought not to be determined by 
Mahapana Hindu law. It appears from the authorities cited in the case 
Fattbhsangji (reported in the second vol. of Morrises reports) that the Grasias 
8ANGJI were sometimes Mahomedans, and therefore that the huq may in 
Debsai its inception have been held by a Mahomedan. It is certain that, 
HraooMuiv^ as these huqs now exist, they may pass to, and be held and 
^"^- enjoyed by Mahomedans, Parsees, or Christians; and their Lord- 
ships think that the applicability of particular sections of this 
general Statute of Limitation must be determined by the nature of 
the thing sued for, and not by the status, race, character, or 
religion of the parties to the suit. The period of limitation, within 
which the claim is barred must be fixed and uniform, by whomso- 
ever that claim is preferred or resisted. 

The determination, therefore, of the present question depends, 
in their Lordships' opinion, upon the general construction to be 
given to the terms ** immoveable property," and "interest in im- 
moveable property,'' as used by the Indian legislature. Their 
Lordships cannot think that the former term is identical with 
"lands or houses.** They conceive that the word ** immoveable " 
was used as something less technical than ^ real," and that the 
term " immoveable property " comprehends certainly all that would 
be real property according to English law, and possibly more. In 
some foreign systems of law in which the technical division of 
property is into moveables and immoveables, as, e.g.y the Civil 
Code of France^ many things which the law of Englomd would 
class as '^ incorporeal hereditaments" fall within the latter 
category. 

Now, what is disclosed on the Record touching the nature of this 
huq? 

The plaint claims it as '^leviable upon the village Mouzah 
Kdam'* 7he fair inference from the written statements of the 
Bespondent is, that the huq existed and was regularly paid by his 
father, as inamdar, up to the year 1857-58. The question raised 
by these statements as to the right of the Bespondent and his 
€ather to discontinue the payments, is one to be determined, not 
upon the issue of limitation, but on the trial of the other issues 
settled in the cause. The evidence taken in the suit shews that 
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the answer of Hukamutrai (the Respondent's fietther) to a question j, c. 
addressed to him in 1856, by a native official, to the effect, whether isrs 
there was any toda giras paid for the maharana of Amvd on maharana 
account of the viUage of Kalam, was, "There are payable Broach ^^Y^^^^^^ 
Bs.501 for the toda of the said rana ; that the same Eukomuirai oaxqji 
described the money paid by him on acoonnt of this hnq, in dessai 
his deposition of the 6th of November, 1861, as "the money on ^HCTc^rm''' 
account of toda giras leviable upon my inam village of Kdlam!* ^j^* 
and, in his deposition of the 4th of April, 1862, as " the annual 
amount of toda giras of my village of Mouaah Kalam;*' and 
further, that the payments made were made out of the revenues of 
the village, and were so entered in the village accounts. 

Taking this as the fair result of the evidence, and considering 
what has been ruled touching toda giras huqs in the case in the 
8th Moore' 8 Indian Appeals (1), and other decided cases, their Lord- 
ships are of opinion that, whatever may have been the origin of 
the huq, it must be assumed to be now a right to receive an 
annual payment which has a legal foundation, and of which the 
enjoyment is hereditary ; and that the liability to make the pay- 
ment is not personal to the Respondent^ but one which attaches to 
the inamdar into whosoever hands the village may pass; or in 
other words that the huq is payable by the inamdar virtuie 
tenursB, This being so, their Lordships have come to the conclu- 
sion that the interest of the huq-dar does possess the qualities 
both of immobility and of indefinite duration, in a degree which, 
if the question depended on English law, would entitle it to the 
character of a freehold interest in or issuing out of real property 
(see 1 Cruise's Digest, p. 47, plac. 10); that upon the general 
principles of construction applicable to an Indian statute it must 
be held to be '* an interest in immoveable property " within the 
meaning of Act XIV. of 1859 ; and, accordingly, that the suit, 
having been brought within twelve years after the date of the last 
payment^ can be maintained. 

This being their Lordships' conclusion on the first and principal 
question argued, it is unnecessary for them to consider the second, 
viz.: whether, upon the principles enunciated and enforced in 

(1) SumbhookUl Girdhurlall y. Collector (f Surat, 8 Moore's Ind. App. Ga. 1. 
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J. c. Buch cases as the Dean and Chapter of My v. Cash (1), /3^rant v. 

1873 Mis (2), and Owen v. De Beamoir (3), it ought to be held that, 

Ma^I^a inasmuch as Act XIV. of 1859 contains no express words to bar 

Fattehsangji the right as well as the remedy, that statute can have any effect 

T AS WAT" 

8ANGJI on the Appellant's claim, except that of preventing him from 

De^ai recovering more than the arrears for the six years next preceding 

Kallianbaiji ^ institution of the suit. Their Lordships abstain from the con- 

RAUL sideration of this question the more willingly because it was never 

"~^ raised in the Courts below ; because the pleadings in the suit, 

which is brought to establish the right as well as to recover the 

arrears, assume that the whole claim is subject to the law of 

limitation; because there seems to be a considerable body of 

Indian authorities which support that assumption; and because 

the limitation applicable to claims to establish rights will, at no 

distant date, have to be determined by the more carefully drawn 

Statute of Limitations of 1871. 

On this appeal their Lordships will humbly advise Her Majesty 
to reverse the decrees under appeal ; to declare that the Appel- 
lant's suit is not barred by the Statute of Limitations, but was 
brought within time, and to remand the cause for trial on its 
merits. Their Lordships think that the Appellant ought to have 
the costs of this appeal. The costs incurred in India by reason of 
the trial of the second issue should be dealt with by the Bombay 
High Court in the usual way on the final determination of the 
cause, the Appellant receiving back the costs (if any) which he 
may have paid under any of the decrees reversed. 

(1) 15 M. & W. 617. (2) 9 M. & W. 113. 

(3) 16 M. & W. 617 ; 5 Exoh. 166. 



VOL. L] INDIAN APPBAIA 55 



BABOO DOORGA PERSHAD, BABOO BHEE- 
MUL DASS, WOODOY CHAND, alias 
CHUTTUN BABOO, So» and Heir of the 
LATE MONEE LALL, and MUSSUMAT 
KUNDUN KOOMAR, Mother and Guar- ^ -*^pp«^^*»ts ; 

DiAN OF JAIWANT SAHOY, a minor Son 
OF MONOHUR DASS, and Heir of MA- 
HABEER PERSHAD, deceased .... 

AND 

MUSSUMAT KUNDUN KOOWAB .... Respondent. 

On Appeal firom the High Court of Judicature at Fort WiUiam, 

vnBengoi. 

Where a question ftrises whether an arrangement among the members of 
a Hindu family, not attended with actual partition by metes and bounds, 
has the effect of a division in estate; the €k>urt will, in determining such 
question, consider whether the intention of the parties, to be inferred from 
the instruments which they have executed and the acts they have done, was 
to effect such a division. 

Circumstances under which an intention to e^ect a separation has been 
inferred. 

The case of Aj^povier ▼• Bama Suhba Aiyan (1) followed. 

1 HE main question at issue in this appeal was as to the right of 
the Bespondenty a Hindu widow, to succeed to the estate of her 
late husband Monedbirt Doss, who left no lineal descendants in 
the male line. 

The family of which Monsdbiri Dass was a member belonged to 
the Dijumbury sect of the Jains. 

The common ancestor of the family was LaUa Chadee Loll, 
who had four sons, who commenced in his lifetime to carry on 
as co-partners the business of banking, money lending, and pur- 
chasing and holding lands; and after the death of each of the 

♦ Present ;— Thk Right Hon. Sib Jambs W. Golvile* The Right Hok. Sib 
McirrAGUB E. Smith, and Thb Right Hon. Sib Robbbt P. Collieb. 



J. C .♦ 
1873 

Dec, 19. 



(1) 11 Moore's Ind. App. Ga. 75. 
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sons, his sons or son succeeded to his interest. In the year 1851 
Mukhtm Lull, being the only one of the sons of Ohadee Loll who 
was then alive, executed, together with the representatives of the 
three deceased sons, an agreement, or ikramamah, in the following 
terms : — 

*' Whereas LdUa Chadee LaU our grand ancestor had four sons, 
first LaJla Bhunjun LdUt father of us Mahabeer Pershad and 
Munohur Dasa; second Ldlla Oopa/id Chand, father of me Mvliy 
Loll; third me Lalla Mukhtm LaU, and fourth LaHa Shoohey 
Lall, father of me, Monschirt Does; during the lifetime of the 
grand ancestor LaUa Ohadee LaU aforesaid, all the four sons, and 
after the death of the late Ldlla Bhv/njun LaU, Lalla Oopatd 
Chand, and Laila ShooJcey LaU, we the grandsons jointly and in 
partnership all along have carried on the business of the kotee 
(banking house), purchase of zemindaree and transactions for 
zurpeshgee (lease on advance payment) and putawa (usufructuary 
lease) advanced money on mortgages and conditional sales, and 
on bonds and khata books and decrees of Court appertaining to 
the kotee. Accordingly we four co-sharers, being in possession of 
equal shares, viz., of one-fourth each, without contention from any 
one, appropriate and enjoy the profits thereof in proportion to our 
respective shares. Now, with a view to avoid future complications 
in consultation and agreement among ourselves, we have, under our 
signatures, executed four chittahs with regard to the said kotee up 
to the 24th of the month of Eowar, of the year 1259 Fuslee, and 
four schedules with regard to houses and shops, both ancestral and 
purchased, Mangoe and Mahowa orchards ; and also four schedules, 
regarding silver articles, tent, &c., articles for assemblies and con- 
veyauce, &c., and all the partners have retained one of each. We 
have executed this deed to have matters entirely above board, and 
to have names enrolled in the Government record in respect of the 
estates. It is desirable and very necessary for us, declarants, 
according to this deed, to have the names of all the partners 
enrolled for equal shares, viz., one-fourth in the name of me, 
LaUah MuJchun Loll; one-fourth in the names of us, Lalla MoTta- 
heer Per$had and Munohur Dass, sons of Ldlla Bhunjim LaU; 
one-fourth in the name of me, LdUa Mutty LaU, son of Lalla 
Gopaul Chand; and one-fourth in the name of me, Monaohirt Bass, 
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son of Lalla Shookey LdU ; in respect of the estates, viz. : 6 annas 
ont of the entire 16 annas of talook Amaony and the entire 16 
annas of talook Baroor^ for which the names of me, Lcilla Mukhun 
LdU and the name of the late LaUa Shookey Loll, father of me, 
Monsohirt Bass, is entered in the column of proprietors in the 
Government Becord ; and with regard to 16 annas of monzah 
Budha/ny^ 4 annas ont of 16 annas of monzah Akcwhmi^ for 
which the name of me, Mahdbeer Pershad, is entered ; and with 
regard to 12 annas of monzah Jysurrah, &c., for which the names 
of US, Mahdbeer Pershad and Mtmohur Bass^ are entered ; and 
with regard to the whole of monzah Bwa, for which the name of 
me, Mvity LaU, is entered, of which in the Mofnssil we four part- 
ners hold possession of a fourth share each, on payment of the 
Government revenue. We do covenant and agree to present an 
application to the collector, and have the names o£ all the four 
partners enrolled in the column of proprietors in the Government 
Kecord according to the conditions of this deed in respect of the 
aforesaid mehals ; and also manage the villages of the zemindaree, 
besides which mouzahs Jidkur, &c., &c., villages held under zm> 
peshgee lease ; and also mouzah Emadpore, &c., villages held under 
putawa (usufructuary lease) and future zurpeshgee ; and also one 
third share of mouzah Moorha, village held under conditional 
sale ; and also mouzah Sumoo, a late purchase, made conjointly 
with other proprietors of talook Amaon, and also villages held 
under zartunkhey (assignments) and of the capital and debts and 
outstanding stated in the chitta of the kotee deeds for which 
may stand in whosoever*s name all the four partners are proprie- 
tors of profit and loss in equal shares, viz., of one-fourth each. 
Now also, by amicable settlement, the business of the kotee will 
continue to be carried on jointly and in partnership in the same 
manner as carried on heretofore. We will amicably transact all 
matters connected with the kotee in consultation and agreement 
among ourselves, and will keep appropriating and enjoying the 
profits thereof in proportion to the aforesaid shares, viz., equal 
one-fourth shares each. Thereafter, if any estate is purchased in 
connection with the kotee and zurpeshgee, puttowa, eurbhuma 
(mortgage) conditional sale, that is to say, whatever transactions 
may be efiected in connection with the joint kotee in whosoever's 



J. 0. 

1S78 



Baboo 

DOOROA 

Pbbshad' 

V, 
MUSBUIIAT 

KOOWAB 



58 



INDIAN APPEALa 



[L.B. 



J. 0. 
1878 



Baboo 

DOOBOA 

Pebahau 

V. 

MufiSUMAT 
KUNDUN 
KOOWAB. 



name, all the shareholders will be entitled to a one-fonrth share 
thereof respectively. In whosoever's name the houses, shops, and 
orchards are entered in the schedule he will hold possession of 
them. Whatever, under the head of goshwara general, are held 
by all the four co-sharers, and silver articles, tents, tent walls, 
carpets for assemblies and conveyances, will continue as heretofore 
in the possession of all the four shareholders. Grod forbid I if ever 
among us declarants and our heirs there should be disagreements 
and quarrels on any account, in such a case all the items entered 
in the chitta of the kotee and schedules and hereafter whatever 
may be acquired with the joint funds will be partitioned and di- 
vided into lequal shares, viz., one-fourth share each. In such a 
case one will *have no objection to or connection with or interest 
in the share of the other. Be it known that, beside the business 
of the kotee, the establishment to advance money on bonds and 
khatta books, shops, and silver articles, golden ornaments, and 
other articles for conveyance, &c., which may be in the personal 
possession of each, will continue as heretofore to be held by each. 
One now has, and will in future have, no * claim or contention 
against the other therefore. Also, whatever may be personally 
acquired will belong to him who acquired it." 

Monsdbifi Doss died in the year 1859. 

On the 2nd of March, 1865, the Bespondent filed her plaint 
which contained the following allegations : — 

'^ The Plaintiff's father-in-law, LaUa Showkee Lall, while alive, 
lived separately as regards food from the ancestor of the Defen- 
dants and the Defendants. On his demise, his son Lalla Monsolirt 
Bass inherited and held possession of his patrimony. On the 
demise of Monsdbirt Dass, his widow, the Plaintiff, entered upon 
possession of her husband's real and personal estate. Out of the 
mehals in suit the name of the Plaintiff was registered in the pub- 
lic record, in substitution of that of her late husband, in respect of 
Moiizdh Jutsarah, &a In the income tax schedules for the Fuslee 
years 1267 and 1268, filed in the Assessor's Office, and in the 
fiutwarah proceeding regarding Motfodh JcUsardh, &c., the Defen- 
dants have admitted the female Plaintiff's right and possession. 

^ Notwithstanding the absence of right of the Defendants and 
the right of the female Plaintiff to her husband's estate under the 
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Jain Lawy the Defendants having nnjnstly obtained an inyalid 
order from the Criminal Courts regarding Mauzah Narore, and 
summary proceedings (of which the reversal is songht for by the 
Plaintiff), by filing invalid (petitions of) interventions in rent eases 
and Act X. of 1859, have ousted the female Plaintiff from the dis- 
puted property, exclusive of the share of Mouzah Shapare, the 
delivery of possession of one anna of which Mouzah Shapore has 
been withheld by the Defendants, though four annas of that 
mouzah were, subsequent to the death of the Plaintiff's husband 
purchased with joint fdnds covered by decree and bond pertain- 
ing to the transaction of the firm." 

The written statement, filed by the Defendants, was to the 
effect — 

That the estates in question had, ever since the time of the said 
Showkee LaU and MoMcbirt, remained joint without any division 
whatever, and that the Plaintiff (a childless widow) was therefore, 
under the Shastras, the custom of the country and the family 
usage, not entitled to possession of a share. That in regard to 
partition and inheritance of ancestral estate, the family of the 
parties was governed by the Mitakshara law, which prevails in the 
country. That Jain law regulates spiritual matteref, but has no 
connexion with temporal matters. 

That the Defendants were in joint possession of the disputed 
property as proprietors. That after the death of the Plaintiff's 
husband she never had possession, but remained in a joint estate, 
as in the lifetime of her husband, receiving out of the total pro- 
ceeds of the firm her maintenance allowance according to the 
Shastras, the custom of the country, and the family usage. 

That the Plaintiff's name was entered in the Becords in the par- 
tition case referred to regarding the said Mouzah JuUarah^ and in 
the income-tax papers, merely to facilitate that partition and the 
payment of tax levied by the Government^ and that the entry of 
the names on the said Record and papers aforesaid was never 
followed by possession. 

On the 2nd of May, 1865, by a proceeding of the principal 
Sudder Ameen of Shahabad, the issues in the case were settled 
and recorded, including the following ones : — 

^* 1st. Whetheri after the death of Showkee LaU, father of Mon- 
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sclbirt Doss, Plaintiff's husband possessed the contested estate as 
an inherited patrimony, and jointly (with the oo-sharers) collected 
the rents, and the incomes from the Tillages were deposited in the 
joint banking-house, and each took his share rateably from the 
income of the villages ; or whether, without the share of each 
being rateable, the expenses of all used to be incurred jointly, and 
they were jointly in possession ? 

^ 2nd. Whether Plainti£^ after the death of her husband, was, 
from 1270 Fuslee, in possession of the contested estate of her hus- 
band, exclusive of Shahpare, as stated in the plaint, by carrying on 
business separately, and the Plaintiff was dispossessed after the 
passing of the Criminal Court and summary Orders referred to in 
the plaint, in consequence of ryots refusing to pay rents to Plain- 
tiff, or whether the Plaintiff never carried on separate business, 
and was in distinct possession of her husband's estate, and the 
contested property was always joint from the time of the said 
Showkee LaU, [the fetther of the] Plaintiff's husband; and after 
the death of Plaintiff's father-in-law the possession of all the con- 
tested property has been joint, and the Plaintiff, owing to her 
receiving maintenance, yet belongs to the joint (family) ? 

^ 8rd. Whether, according to the Jain Shasters belonging to the 
Dijumburry sect, in the event of the mess alone of the Plaintiff 
and her husband being separate from that of Defendants, and the 
business and collections of Plaintiff's husband not being separate, 
a childless widow has a right to her husband's estate, or does the 
right to the aforesaid estate belong to full cousins (fetther's brothiBr's 
sods) and nephews (brother's sons) ? 

** 4th. -Whether a separate mess among the predecessors of both 
parties was owing to the Defendants of both parties being numerous, 
or whether the mess was separated in the manner it is at the 
partition of an estate ? 

^* 5th. Whether among the people belonging to the aforesaid reli- 
gion, the right to a husband's estate, or the estate of a deceased party 
is partitioned according to the Dhurm Shaster, Gurunth, Mitacshara^ 
&c., Yyavastha (expounded) by the Pundits of Benares, as are in 
force among the other sects of the Hindu religion belonging to 
thi3 district, that is to say, whether among the religious sect to 
which both parties belong they have been prevalent for generations 
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in the family of both parties^ or whether the Shaster, Oumnthy and 
Vyavastha of the Jain religion and Dijnmbarry sect are others, 
and how should (the partition) be effected ? 

'* 6th. Whether the mutation of name of the Plaintiff was 
effected for certain mouzahs actually or colourably ? 

^ 8th. Whether Defendants in partition and income tax cases 
have admitted the Plaintiff's rights to and possession of her hus- 
band's estate with regard to Mouzah Jysurra [Jutaara], or it was 
only colourably done 7* 

On the 29th of August, 1865, the Principal Sudder Ameen 
delivered his judgment, by which he declared that the Be- 
spondent was entitled to a decree for the entire property in 
suit. He held that the case was goverued by Jain Law, and that 
certain Vyavasthas, purporting to be expositions of the Jain law, 
were admissible, and proved that ** whether the fietmily be joint or 
separate as regards food and business transactions, under either cir- 
cumstance, a childless widow and not brothers and nephews are 
entitled to the estate of a husband." 

The Defendants brought a regular appeal in the Bigh Court of 
CaletUta. 

On the 29th of June, 1867, the appeal was heard by a Division 
Bench, consisting of the Chief Justice, Sir Bamea Peaeoek, and Mr. 
Justice L. 8. Jackson^ who delivered separate judgments affirming 
the decision of the said Principal Sudder Ameen, with costa The 
Chief Justice in his judgment held that the case must be de> 
cided according to the rules of the Mitacshara and not according 
to the Jain Law, and that the Vyavastha, upon which the 
Principal Sudder Ameen relied, did not contain a correct ex«> 
position of Jain Law. On the question whether the family was 
undivided or divided in estate in respect of the property the subject 
of the suit, after quoting the judgments of the Judicial Committee 
of the Privy Council in Appovier v. Bama 8Ma Aiyan (1), the 
Chief Justice proceeded as follows : — 

^Beading the ikrarnamah of the 30th of October, 1851, it 
appears clear that although the four parties to the instrument had 
been jointly carrying on the business of the kotee, and purchas- 
ing landed properties, taking zuripeshgee and other usufructuary 

(1) 11 Moore*8 Ind. App. Ca. p. 76. 
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leases, they had been still separate in point of interest, and each 
had been receiving one^fourth share of the profits, and appropriat- 
ing it to his own nse Nothing can be clearer to my mind 

than that the parties were separate in interest, although an actual 
partition had not been effected, and that their object in executing 
the ikramamah was to render the settlement by which their 
interest had been divided more sure, and to prevent future disputes. 
The parties were content to separate in interest, they did not 
require a formal partition so long as there was no disagreement 
between them. Indeed it would have been impossible to have had 
an actual partition of the banking business without destroying it, 
even if it were a subject for a formal partition, and as long as the 
business was carried on jointly under the joint management of the 
sharers, it would have been useless to have had an actual partition 
of the mortgages, debts, and securities belonging to it. The parties 
were content to share the profits and bear the losses in equal 
shares, one-fourth to each of them. But lest any disagreement 
should arise, the following clause was inserted in the ikramamah 
providing for an actual partition whenever it shotlld become 
necessary. They say, 'God forbid I if it any time there arise 
between ourselves or our heirs any contention or disagreement, 
then we or our heirs shall, in accordance with the shares aforesaid, 
partition all the property entered in the chitta of the kotee and 
schedules, and also whatever property may hereafter be acquired 
with joint funds, and take equal shares, that is to say, each one- 
fourth. On this point no one shall have any plea to uige, nor 
shall any one have anything to do with the share of another.' 
This part of the deed was relied upon to shew that no actual divi- 
sion was intended. But clearly it is not so strong in support of 
that contention, as the words ' it is not intended to divide now,' 
which are referred to by the Lords of the Judicial Committee as 
having been contained in the deed in that case. It is clear that 
the parties in this case intended that there should be a division of 
the interest^ although there was no formal partition by metes and 
bounds. 

^ The parties then declared that, save and except the business of 
the kotee, the trade monetary transactions, the katta books of 
shop-keeping, silver plates, golden ornaments, and also other 
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furniture, such as oonveyanoes, wbich were in the possession of any 
one should remain in his seisin as before ; that no one should have 
any dispute or demand on another either then or thereafter, and 
further, that ^whatever should thereafter be acquired by any of them 
exclusively, the same should be his own property. 

** The words ' trade, monetary transactions,' in this part of the 
deed evidently refer to the separate trades and transactions which 
it was proved the parties carried on on their separate accounts, and 
was intended to shew that no alteration as regards such separate 
trades, &c., was intended to be made. 

*• They then point out certain properties which were the exclu- 
sive property of some of the sharers, and declare that in these none 
of the others has any right or interest 

** The ikramamah contains strong evidence to shew that the 
parties were separate before that document was executed, but even 
if they were not the ikramamah effected a division of right as to 
the property in which the parties agreed they should be entitled to 
equal fourth shares. It is unnecessary to go into the evidence to 
shew that the ikramamah was acted upon, and that joint receipts 
and profits, after deducting expenses, were divided into four shares, 
and carried to separate accounts ; the evidence upon this and other 
points shewing that the parties were separate are pointed out in 
the judgment of the Principal Sudder Ameen on the first issue. 

'* We must ascertain what the parties intended to do, and what 
they did, and then decide what were the legal consequences of their 
acts. They could not separate an interest without being subject 
to the consequences of that separation. In the Shivagunga 
Case (1),. it was laid down clearly that, according to the principles 
of Hindu Law, there is a coparoenaryship between the different 
members of a united family, and survivorship following upon it, that 
there was a community of interest and unity of possession between 
all the members of the family, and that upon the death of any one 
of them the others might well take by survivorship that in which 
during the deceased's lifetime they had a common interest and a 
common possession. 

*' In this case there was no community of interest, and it appears 
to me, therefore, that the interest of the PlaintifiTs husband did not 

(1) 9 Moore*s Ind. App. Ga. 611. 
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pass by snrYivorship to the other sharers but descended to his 
widow, the Plaintiff. I am, therefore, of opinion that the Principal 
Sadder Ameen was right in holding that the parties were separate 
as to the properties included in the ikramamah* 

Mr. Justice Jackson concurred with the Chief Justice as to the 
failure of any eyidence to shew that the Jains, living in a part of 
the country where the Hindus are governed by the Mitacshara 
Law, had among themselves any rule or principle of inheritance 
other than that prescribed by the Mitacshara ; but upon the other 
branch of the case, after observing that, looking to the condition 
of the Court as a Court of Appeal, he thought it more convenient 
that a junior Judge, if he be inclined to a contrary opinion, unless 
his judgment was very strong and clear, should give way, and 
acquiesce in the judgment of his senior ; he intimated that he had 
the most serious doubts upon the question of fact, suggested as 
well by the oral evidence as by the language in places of the 
ikramamah, but that it seemed proper to give way after the 
decision of the Privy Council in Appavier^s Case. 

From this decision the present appeal was brought. 

The appeal now came on to be heard. 

Mr. Leith, Q.C., and Mr. C. W. Arathoonf for the Appellant : — 

The Respondent originally rested her case on her rights under 
the Jain law, and put in a bywastah in her favour, and the judg- 
ment of the principal Sudder Ameen proceeded partly upon the 
ground that there was a Jain Shastra laying down a rule different 
from the Mitacshara, and that this family was governed by the 
former ; but the High Court decided against her on that point, 
holding that there is no Jain law of succession different from the 
law which prevails where the parties reside. 

Both the Courts agree that the ikramamah operated as a par- 
tition, though the separate opinion of the junior Judge of the High 
Court, Mr. Justice Jackson, shews that he entertained much douht 
on the subject. 

We say that the property was ancestral, that up to the death of 
Lalla Monsohirt Dass it was undivided, and that fidnce his death 
his widow has not had separate possession but has received mainte- 
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nance ; her name has been declared as proprietor in respect of one 
mouza, but this was necessary in a partition suit with reference to 
the interests of others ; and it was necessary to mention her with 
the others^ in compliance with the requisitions of the Income Tclx 
Ad, The ikramamah became necessary because various estates 
had been registered in the names of individual members of the 
family without any intention that they should be owners of those 
estates; and in order to prevent disputes, especially in the case of 
the deaths of parties, it was thought prudent that all the estates 
should stand in the names of all the joint owners. This, and not' 
partition, was the object of the deed ; it is expressly said that parti- 
tion was to be made afterwards if the parties should quarrel. After 
its execution they continued joint* The moneys, the proceeds of 
land and debts, were all brought into the koothee. The mookhtyas 
admits that all was brought into a common fund and then drawn 
out. The ikramamah did not alter the rights conferred upon the 
parties by the Hindu law, it retained all in fourth parts per stirpes. 
The judgment of the Superior Court proceeds upon the case of 
Appovier v. Bama Svhba Aiyan (1), but the circumstances of that 
case were different* In it there was not, as here, a continuing 
joint perception of profits ; and in Appovier's Case the doctrine is 
laid down too broadly by Lord WesSmryy if we look to the case as 
furnishing a general rule ; for although no specific allotment of 
the joint property between the individuals may have taken place, 
yet an individual member of a family is entitled to say that he has 
a proportionate share or interest in the property; and it often 
happens that in a joint famfly individual members exclusively 
occupy certain parts of the property. In a joint family all is 
brought in, each takes out as he needs it, and in case of differences 
a separation may take place, and no one can then get more than 
his share. 

No doubt^ under the ikramamah, the property theretofore 
standing in various names would be registered as belonging to 
the members of the joint family per stirpes in shares of one fourth 
each, but that was no more than existed under the ordinary Hindu 
law. That '' the whole estate is to be registered in the names of 
all," is the explanation given by the High Court, but it does not 

(1) 11 Moore's Ind. App. Ga. 75. 
VouL F 
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J. O. accurately represent what the parties agreed to. The general 
1878 principle in Hindu law is to continue the joint estate as long as 
Baboo possible. 

DOOKGA 

^"^° During the argnmenty Mr. John Cutler^ who appeared for the 

^toStT^^ Bespondent, being referred to by the Court, declined to admit the 

KoowAR. correctness of the decision of the High Court on the subject of the 

inapplicability of the Jain law. He was not called upon to address 

the Court, but at the close of the argument for the Appellants 

their Lordships' judgment was pronounced by 

The Eight Hon. Sib James W. Colvilb : — 

The Appellant in this case is the childless widow of Monsobirt 
Dasi, who was the son of one ShowJcee Loll, and the Respondents 
are the descendants of the three sons who, with Showkee Laily 
constituted the family of the common ancestor. 

The family must be presumed to have been originally joint. 
The suit was brought by the widow, claiming as heiress of her 
deceased husband his share di the property in question. The 
family are Agurwallas by caste, but Jains in religion, and as the 
suit was originally framed she claimed to be entitled to the 
property of her late husband whether the family was divided or 
undivided, under the law regulating successions among the Jains. 
The third and fifth issues settled in the suit raised this question ; 
and the principal Sudder Ameen decided those issues, as well 
as those upon which the determination of this appeal depends, in 
fftvour of the widow. 

Upon appeal the High Court held, first, that there was no 
sufficient evidence in the cause to shew that the law of succes- 
sion among the Jains was different from that of the ordinary 
Hindu law, governing the particular province in which the pro- 
perty was situated, which in this case is the law of the Mitac- 
shara ; but, secondly, that in the circumstances of the case the 
Plaintiff was under that law the heiress of her husband, and 
entitled to recover the property in dispute. Mr. Cutlery who 
appeared for the Kespondents, did not altogether give up the first 
point ; but as their Lordships have formed an opinion that the 
judgment of the High Court is correct upon the second, they will 
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assame that it was equally correct in respect of the law regulating 
the succession of this family. The question then is reduced to 
this : was this family at the time of the death of Mon$6birt Dosh 
an undivided Hindu family in such a sense that^ according to the 
law of the Mitacshara, his widow was entitled merely to main- 
tenance, and his share passed by survivorship to the nearest male 
members of his family ; or was it so separate in estate that by the 
operation of that law the widow was entitled to succeed to her 
husband ? 

It is an undisputed point in the case, that the members of this 
family in October, 1851, that is, in the lifetime of Monscbirt Dass, 
executed an ikramamah, and that thereafter, if not before, the 
property was managed and enjoyed in conformity with the pro- 
visions of that instrument. 

The learned Judges of the High Court have held that, upon the 
authority of the case of Appovier v. Rama Subba Aiyom and 
Others (1), the family must be taken to have been separate in 
interest and title, and therefore that the widow was entitled to 
succeed. The learned Chief Justice, it may be inferred from his 
judgment, would have been, independently of that case, of this 
opinion upon the construction of the ikramamah. The other 
learned Judge, Mr. Justice Jackson, seems to have had serious 
doubts whether that instrument did operate as a division of the 
family, but conceived himself bound, as we read his judgment, by 
the authority of the case in the Privy Council. 

The authority of that case is of course binding upon us here ; 
and the only question is, whether the present case is di8tingnish**> 
able from it. It is not necessary to go through the whole judg- 
ment, as Mr. Leith called upon us to do, or to consider with nice 
criticism whether this or that proposition is or is not stated in 
words stronger than were necessary. The broad point which their 
Lordships conceive to be decided by the case, is that there may be 
division of a joint and separate Hindu family, and of the joint 
property without a regular partiti<Mi by metes and bounds. Lord 
Westhurtfj after stating that the term division is capable of a two- 
fold application, that there may be a division of right, and there 
may be a division of property, says, " Thus after the execution of 

(1) 11 Moore's Ind. App. Ca. 76. 
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this instrument there was a division of right in the whole pro- 
perty, althongh in some portions that division of right was not 
intended to be followed up by an actual partition by metes and 
bounds, that being postponed till some future time when it would 
be convenient to make that partition.'' In another passage he 
says, " We find, therefore, a clear intention to subject the whole 
property to a division of interest, although it was not imme- 
diately to be perfected by an actual partition." And again, speak- 
ing of the legal effects of the deed, he says, " It operated in law 
as a conversion of the character of the property and an alteration 
of the title of the family, converting it from a joint to separate 
ownership, and we think the conclusion of law is correct, viz., tliat 
that is sufficient to make a divided family, and to make a divided 
possession of what was previously undivided, without the necessity 
of its being carried out into an actual partition of the subject- 
matter." The fair inference from the decision seems to their 
Lordships to be, that inasmuch as there may be a division of the 
kind there spoken of, viz., a division which, though not carried 
out by a partition by metes and bounds, would nevertheless alter 
the status of the family, the question in every particular case 
must be one of intention, whether the intention of the parties to 
be inferred from the instruments which they have executed, and 
the acts they have done was to effect such a division. 

The decision of this case must turn upon the application of 
these principles to the ikrarnamah, and their Lordships are of 
opinion that the construction which the learned Chief Justice put 
upon that instrument is substantially correct The family at the 
time of the execution of the instrument appears to have been in 
that state which so often gives rise to very difficult question? 
in Courts of law, and of which we had recently a very remarkable 
instance, namely, the question, whether the family is joint or 
separate ; and if joint, in what degree and in what particulars the 
different members of it possess separate property? It is clear 
that some members of this family before the date of the ikrar- 
namah had been carrying on business separately and on their own 
account. There was also a kotee in which they were jointly 
interested, and there seems to have been a number of landed 
estates, some of them standing in the name of one member of 
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the family, and some of them standing in the name of another. 
That state of things may, however, afford an argument in favour 
of the contention of either party. On the one hand it may 
be said that in executing the ikramamah the members of the 
fietmily desired only to make clear what was to be joint, and what 
was to be separate. On the other hand it may be argued that the 
object of the ikramamah was to establish beyond all future ques- 
tion the undivided status of the family. 

The learned Chief Justice appears to have assumed that the 
instrument was merely declaratory of the antecedent state of the 
family. Their Lordships do not think it necessary to decide that 
question, as to which there may be some doubt, because they 
entirely agree in an observation which he subsequently makes, to 
the effect that if the instrument did not declare that to have been 
the state of the family, yet upon the true construction of it, it 
created such a state. However, there are passages which support 
the view of the Chief Justice as to an antecedent division of 
interest. The document begins by stating, ^ We four co-sharers 
being in possession of equal shares, viz., of one-fourth each, without 
contention from any one, appropriate and enjoy the profits thereof 
in proportion to our respective shares." Those words appear to 
their Lordships to point to an appropriation and enjoyment of the 
profits inconsistent with that which is the normal state of enjoy- 
ment of a joint and individual Hindu family. It then goes on to 
say, "Now, with a view to avoid future complications, in consalta- 
tion and agreement among ourselves, we have under our signatures 
executed four- chittas with regard to the said kotee up to 24th of 
the month of Kowar of the year 1259 Fuslee, and four schedules 
with regard to houses and shops, both ancestral and purchased, 
mangoe and mahawa orchards ; and also four schedules regardmg 
silver articles, tent, &c., articles for assemblies and conveyance, &a, 
and all the partners have retained one of each." The deed thus 
proceeds : ^' We have executed this deed to have matters entirely 
above board, and to have names enrolled in the Government record 
in respect of the estates. It is desirable and very necessary for us 
declarants, according to this deed, to have the names of all the 
parties enrolled for equal shares." Upon this it may be remarked 
that there could be no actual necessity, if they continued as a joint 
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family, ** to have the names of all the partners enrolled for equal 
shares, viz., one fourth in the name of me, Lalla Muhhtm LdU, one 
fourth in the names of us, LaUa Makaber Pershad, and Mv/ndhur 
DasSj^ and so on« There is not much, if any, evidence on the 
record as to what was done in order to procure a mutation of 
names, or to carry out this stipulation of the deed ; but if it were 
oarried out in the way proposed, that appears to their Lordships 
to be strong prima facie evidence of the intention to hold the 
undivided shares as the separate property of each co-partner. It 
may not be conclusive, but at all events it is strong prima fade 
evidence of such an intention. It is confirmed, in their Lordships' 
opinion, by what appears upon the face of the butwara proceedings, 
in which the present Eespondent, the Plaintiff, is named as the 
heir of her late husband, and representing his interest in the pro- 
ceedings taken for a formal partition by metes and bounds of 
certain properties between the whole of this fetmily on the one 
side, and certain co-sharers in those properties on the other. The 
deed next proceeds to deal thus with the kotee : '* Now also by 
amicable settlement the business of the kotee will continue to be 
carried on jointly and in partnership in the same manner as 
carried on heretofore. We will amicably transact all matters con- 
nected with the kotee in consultation and agreement among our- 
selves, and will keep appropriating and enjoying the profits thereof 
in proportion to the aforesaid shares, viz., equal one-fourth share 
each." It then provides for any estates which may be purchased 
out of the moneys of the kotee. 

The principal Sudder Ameen, upon the inspection of the accounts, 
has found (and the learned Judges of the High Court agree with 
him) that the accounts were kept in a way from which it is to be 
inferred that when the accounts of the kotee were balanced each 
of the four partners was entitled to his separate share of the profits 
realised ; or, in other words, that the accounts were kept as they 
would be kept between four ordinary partners, and not as they 
would be kept as between members of a joint and undivided Hindu 
family. 

The deed then provides that certain silver articles, tents, 
carpets for assemblies, and conveyances, shall continue as before, 
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in possession of all four sharem. Their Lordships do not think 
that that is a very unnsaal stipulation as to certain articles of 
property, even in cafes in which partition is carried out formally, 
and, as to the greater part of the property, by metes and bounds. 
Theretate they can infer from that stipulation no intention con- 
trary to the intention which the learned Judges of the Court 
below have imputed to the parties in framing this deed. 

Their Lordships, after carefully considering the whole deed and 
the evidence in the cause, have come to the conclusion that this 
case is undistinguishable from that in the 11th Moore; that the 
real intention of the parties to the ikramamah was to hold and 
enjoy the property which was the subject of it, in severalty ; an<f 
that the decree of the Court below i^ correct. 

It is to be regretted, no doubt, that the parties who make such 
arrangements should not declare on the face of the deed what their 
intention is, and that, if they are an undivided family, it is their 
intention thenceforth to cease to be so. On the other hand, it is 
to be observed that there is no statement upon the face of the deed 
in question here that the status of indivision had continued up to 
its date. 

On the whole, their Lordships must humbly advise Her Majesty 
to affirm the decree under appeal, and to dismiss this appeal, with 
costs. 

Solicitor for the Appellants : 21 L. Wilson. 
Solicitors for the Bespondents : Barrow <& Barton. 
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J. €♦ MEEB EEASXJT HOSSEIN • Appellant ; 

1878 AND 

Nov, 22. HADJEE ABDOOLLAH and Others . . . Eespondeots. 

On Appeal from the High Court of Judicature at Fort William^ 

in Bengal. 

Special leave to appeal granted to try the question whether, nnder the 
Ividian Registration Act^ 1872, a zillah Judge can review an order of his 
own Court refusing to register a document. 

XHIS was a Petition for special leave to appeal. It set forth 
that the Petitioner on the 29th of December, 1871, as the father 
and guardian of the minor donees, applied to the Eegistrar of 
Ch/a, in Bengal, for registration under the provisions of Act VIL of 
1871, called the India/n Registration Aety of a deed of gift in favour 
of the Petitioner's children, executed on the 19th of November, 

1871, by their grandmother Mussumat Noorun, and asked to have 
the iieirs of Mussumat Noorwn,, Jtccording to Mahomedan law, cited 
under the 36th section of that Act ; that the said deed of gift pur- 
ported to be an instrument of gift of immoveable property of the 
donor, of which therefore the registration was compulsory under 
the 17th section of the said Act, and the effect on which of non- 
registration under the 49th section was that the instrument would 
not affect the immoveable property comprised therein, or be 
receivable as evidence of any transaction affecting such property ; 
that the said heirs, being the said Hadjee AhdooUah and others, 
having appeared and denied the execution of the said deed by 
Mussumat Noorun, the Eegistrar, on the 5th of February, 1872, 
refused under the 35th section to register the document in ques- 
tion ; that the Petitioner thereupon, and on the 16th of February, 

1 872, under the 73rd and following sections of the Registration 
Act, applied by petition to the District Court of Qya, in order 

* Present : — The Right Hon. Sir James W. Colvilb, The Right Hon. Sib 
Barnes Peacock, The Right Hon. Sir Montague E. Smith, The Right Hon. 
8iB Robert P. Collier, and The Right Hon. Sib Lawrence Peel. 
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to" establish his right as such guardian to have the document J. CV 
registered; that thereupon the then Judge of Gya, Mr. Tayler^ 1878 
after taking the depositions of several witnesses on behalf of the ^^^ Bbasut 
Petitioner, none being called on behalf of the heirs, on the 23rd Hobsein 
of August, 1872, delivered his judgment, and rejected the Peti- Hawbe 
tioner's application on the ground that on the evidence he enter- .... 
tained *' serious doubts as to the genuineness of the alleged 
execution ;" that under the 35th section of the Begistration Act, 
^^no appeal lies from any order made under that section;" that 
the Petitioner feeling his wards to be aggrieved by the order of the 
Judge, and having no other mode of redress in India, on the 17th 
of September, 1872, presented a Petition to the then Judge of Oya, 
Mr. CraseTy asking for a review of the judgment of that Court of 
the 23rd of August, 1872, on the ground that the previous Judge 
had travelled out of the limits of the inquiry intended by the Act 
upon such applications, and had acted on mere suspicion, and had 
not given due weight to the documentary evidence filed by the 
Petitioner, and to the probabilities of the case; that the said 
application purported to be made under the 376th and 378th 
sections of the Civil Procedure Code ; that the heirs of Mussumat 
Noonm on the 8th of November, 1872, put in a Petition objecting 
to the admission of the review on various grounds ; that on the 
4th of January, 1873, the Judge of Ch/a made the following 
order : — 

** Proceeding of the Judge of Oya, dated 4th January, 1873. 

« No. 63 of 1872. 
** Present : E. C. Craser, Esq., Judge. 
** Beamt Hosmn and Others • • • Petitioners.^ 

V. 

^ 8yed AbdooUah and Others . . . Opposite party. 

^ To-day the case was taken up in the presence of the pleaders 
of the parties. 

** I am of opinion that this suit can be admitted for hearing of 
argument. In accordance with general rules every Court is com- 
petent to review its own order. From the arguments at present 
adduced I do not see any reason to believe that this Court has not 
the power to review its own order in the present case, although the 
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J. 0. Act under which the ord«r was passed contains no special rule 
1873 authorizing this course. Therefore 

Meeb Reasut " Ordered 

H088BIN t€ rji^Q^ ^j^jg g^j^ j^^ rcgistcred for a new trial and be brought up 

Hadjee for argument/' 

Abdoollah. 

That thereupon the heirs of Mu>S8umat Noorvm, applied to the 
High Court at Caleutta, and obtained a rule to shew cause why the 
order of the Judge of the 4th of January, 1873, should not be set 
aside as being in excess of his powers. That a Divi8iQ& JBendi of 
the High Court on the 2nd of Apdl, 1873, made the said rule 
mb&aijaie wi&L oosts. The reasons given by the learned Judges are 
in substance: — That an ordinary Civil Court possesses no such 
inherent power of reviewing and altering its own judgments as 
supposed by the Judge, and has the power only within the express 
limits and under the conditions prescribed by the Legislature, and 
that the admission of the review was therefore ultra vires. 

The Petitioner submitted that this order was erroneous, and 
should be set aside for the following reasons (among others) : — 
Because the High Court was without jurisdiction over the District 
Court of Oya in this matter, no such jurisdiction being given to it 
under the 15th section of the High Comrts Ad, 24 & 25 Vict. c. 104, 
or under the provisions of the Indian Begistration Act, or of any 
other statute or Act then in force ; because assuming the jurisdic- 
tion of the High Court under the provisions of the latter Act, and 
having regard to the justice of the case, there was nothing in the 
previous order rejecting the application of the Petitioner for 
registration, to prevent the Judge again taking the matter into 
his consideration on sufficient cause being shewn to him* 

Mr. Doyne, for the Petitioner : — 

The High Court had no jurisdiction to quash the Judge's order 
for review ; and supposing it to have such jurisdiction, that juris- 
diction has been wrongly exercised ; the law provides no remedy 
for what may be an erroneous decision of the Eegistrar ; no action 
lies against him for refusing to register : Sheikh BuhumviooUah v. 
ShuritUoolah (1). The evil may be very grave, for the document 

(1) 10 Sutherland's Weekly Reporter (Calcutta) F. K 6X. 
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cannot without registration be received or acted on by any Court J. 0. 

of justice. Nor can the person failing to obtain its registration 1878 

renew his application, for the Act requires the application to be heeb Reasvt 

made within four months after the execution of the document ^ " 

The order of the High Ciourt is in the nature of a prohibition. ^ Hadjeb 

° *^ Abdoollah. 

The powers of that Court were dsrived from Act XXIII. of 1861, 

s. 35. That section means that the High Court can interfere where 
the ZiUah Judge has in appeal miscarried. 

The Charter Ad, 24 & 25 Yiot. c. 104, s. 15, no doubt confeis on 
the High Court a general superintendence over the Coui-ts subor- 
dinate to it, and enables it to cause the subordinate Courts to take 
up cases and dispose of them. 

But here the application to the Zillah Judge was not an appeal 
to him from the Registrar, but is of a distinct and independent 
nature, so that the Judge is not subordinate in this matter to the 
High Court 

The order of the High Court absolutely deprives the Petitioner 
of any opportunity of trying the question. We only seek to re- 
move the disadvantage of the deed being unregistered. The 
question of the genuineness of the deed remains behind. 

The Begistraiion Act does not limit the discretion of the Judge 
in granting a review. 

The Right Hon. Sib James W. Colvile : — 

The point is important, and enough has been said to make it 
desirable that it should be discussed Special leave may be granted 
on the usual terms for the purpose of raising the question* 

Solicitor for the Appellant: T. L. Wihon. 
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tiov. 20, 21, 
22, 



OLIVIA H. TIEEY, Executrix of the Will 
OF LEWIS TIERY (deceased) 

AND 

KEISTODHUN BOSE, GOBINDCHUNDER 
DUTT, OOMAMONEE DOSSEE, and 
THAKOBMONEE DOSSEE 

BY ORIGINAL APPEAL. 

JAMES GEOEGE and OLIVIA HOVENDEN 

(FORMERLY TIERY), HIS WiFE, ExECUTRIX OF 

THE Will op LEWIS TIERY (deceased) . 

AND 



Appellant ; 



Respondents. 



Appellants ; 



Respondents. 



MEER ACKBAR ALI, GOBINDCHUNDER 
DUTT, OOMAMOEE DOSSEE, and TEA- 
KOMOEE DOSSEE, the Mother and 
Guardian op HEERALOLL GHOSE (a 
Minor), the Son op NUNDOLOLL GHOSE 

(deceased) 

BY ORDER OF REVIVOR AND SUPPLEMENT. 

On Aj^peal from the High Court of Judicature, at Fort William in 

Bengal. 

A Plaintiff in ejectment must give strict proof of his title. A valid lease 
cannot be granted by a person not in possession of the lands leased. 

X HIS was an appeal from a decision of the High Court at Calcutta^ 
reversing a decree of the Judge of the Zillah of the Twenty-Four 
Pergunnabs. 

This suit was brought by NundohU Ohose, as lessee of an estate 
designated as Lot 100, in the Soonderbuns of Bengal, against 
Mr. Tiery, the grantee of the adjoining Lot 104, and against 
others, for possession (with mesne profits) of a piece of land, esti* 

• Present : — The Bight Hon. Sib Jambs W. Colvilb, Thb Right Hon. Sib 
BiUKNES Peacook, Thb Right Hon. Sib Montague E. Smith, Thb Right Hon 
Sib Robebt P. Collieb, and The Right Hon. Sib Lawbenoe Peel. 



V. 

Kbistodhuh 
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mated in the plaint at 8050 biggahs, which was occupied by the , J. a 
Defendant Tiery as part of Lot 104, bat which the Plaintiff ists 
claimed as belonging to Lot 100. TWr 

The case made by the Plaintiff and the Defendant Tiery respec^ 
tively (independently of various minor points which were eyentnally Bosb. 
abandoned) was to the following effect :— 

The Plaintiff alleged that he had been the possessor of certain 
chucks or fi^rms, portions of Lot 100 ; that the Defendant Tiery in- 
terfered with him in the eujoyment of them, and dispossessed him 
on the 5th of December, 1853, of the disputed land, and had occupied 
it eyer since. That the Plaintiff surrendered his chuckdaree inte- 
rests, and obtained a ganthee, or hereditary lease, in perpetuity of 
the whole Lot 100 from Nazir AUy Khan, who derived his title from 
the Nawab Nazim of Benffol, to whom Lot 100 had originally been 
granted by the Groyemment. That the disputed land was part of 
Chuck Buckchury one of the farms in which the Plaintiff had a 
chuckdaree interest. That Nazir AUy Khan (who was included as 
a Defendant in the suit) had acted in collusion with Tiery, and 
had frustrated the Plaintiff's efforts to obtain redress by compro- 
mising the legal proceedings which had been instituted in Naair 
AUy KharCs name as lessor, to enforce the rights of Lot 100 
against Lot 104; and that certain surveys and other proceedings 
of the revenue authorities had established that the disputed land 
belonged to Lot 100. 

The Defendant Tiery represented that he had obtained a grant 
of Lot 104 from the (government on the 27th of May, 1852, and 
that after obtaining the grant (the pottah for which appeared not 
to have been signed until 1854) he proceeded at once to embank, 
clear, and cultivate the land in dispute, which formed part of his 
lot, and that the Plaintiff NundohU Ghose was in his service while 
he was carrying on these operations, and took part in superintend- 
ing them. He challenged the title of the Plaintiff, and denied 
that Nazir AUy Khan had ever been in possession ; and he insisted 
that^as he, the Defendant Tiery, had dispossessed the Plaintiff on 
the 5th of December, 1853, and had continued in possession ever 
since, and as the alleged ganthee pottah, or lease, to the Plaintiff, 
bore date on the 27th of the same month, the grantor of the pottah 
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J. G. oonid not be in possession of the disputed lands when he made the 
ig73 grant, and the pottah oonId not confer on the Plaintiff any right 
to these lands. 



TiEBT 

V- The Defendant Tiery also relied on a deed of release, which, 

BosE. after some litigation between himself and NaztrAlly Khom regard- 
ing the possession of Lot 100 (the exact nature of which litigation 
and the points in issue were not set forth), was executed between 
Nazir AUy Khan and the Defendant, and whereby all the claims 
and b'abilities of each in relation to the other were adjusted, and 
it was declared that neither of them had any claim against the 
other; the land however not being mentioned in the document. 
This deed was executed in April, 1853, eight months before the 
alleged ganthee grant; and the Defendant Tiery insisted that 
Nazir AUy had no power after executing it to include the dis- 
puted land in his grant to the Plaintifil He set up also a 
second deed of release or compromise dated in 1858, whereby 
Nassir AUy Khan relinquished the prosecution of a suit brought in 
his name (but in reality for the enforcement of the rights of the 
Plaintiff, the gantheedar of Lot 100, against the Defendant) on 
the ground that the prosecution of such suit was inconsistent with 
the prioir deed of release executed in April, 1853. 

The Defendant also urged that Chuck Buekehwr contained only 
1100 biggahs in all, and therefore that the land in dispute, which 
was stated by the plaint at 8050 biggahs, could not possibly form 
part of Chwik Buekchur. He insisted that the result of the 
inquiries by the Bevenue authorities had been fayourable to 
himself, and not to the Plaintiff. 

The Defendant Nassir AUy Khan denied collusion with the 
Defendant Tiery. 

Evidence, oral and documentary, was adduced on each side. 
The original of the alleged grant of Lot 100 to the Nawab Nazim 
was not produced, nor was any secondary evidence given of its con- 
tents. The evidence was chiefly directed to the establishment of 
the differ^it boundaries contended for. The important points in 
evidence relating to this subject will be found fully stated in their 
Lordships' judgment (1). 

(1) Infra, p. 8a 
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The cause came on to be heard before Mr. LcUour^ the Judge of J. a 
the Zillah of the Twenty-Four Pergunnahs, who, mainly on the 1873 
strength of the maps and surveys which had been put in evidence tiery 
and were laid before him, dismisseji the suit with costs. Kbktodhun 

The Plaintiflfs appealed to the High Courts which declared the ^^^^ 
question before it to be mainly topographical, reversed the decision 
of the Zillah Jndge, and decreed the disputed land to the Plain- 
tifis. They appear. to have had before them, and to have attaclied 
much importance to, a certain map by Captain Hodges, which did 
not appear on the record as sent to England, A map recently 
framed by a Government surveyor for the purposes of the suit was 
not laid before the Court ; and the surveyor, when examined, used 
a map made many years before, when the boundary was not in 
dispute. 

The present appeal was from this decree. 

Mr. LeUhy Q.C., and Mr. Maephersony for the Appellants :— 

The Respondents have not proved their title ; the original grant 
to the Nawab Nazim is not produced, nor the conveyance of the 
Nawab to Nazir Ally Khan, Nazir Ally Khan was not in posses- 
sion when he granted the ganthee lease, and could not grant what 
was not in his possession. Moreover, after the release of April, 
1853, it was not competent for him to make a lease in deroga- 
tion of his own deed, whereby he had virtually conceded to 
the Defendant that the disputed land would not be claimed as 
included in Lot 100. This release negatives any intention to 
give a lease entitling the lessee to claim the land in dispute. 
The map of Captain Hodges, by which the High Court appears 
to have been influenced, and in conformity with which a decree 
is sought by the Plaintiffs, is not here, nor has the most recent 
map of the surveyor been laid before any of the Courts. The 
weight of evidence on the subject of the boundary is for the 
Defendant 

Mr. J. D. Bell, and Mr. John OuBer, for the Respondents : — 
The encroachments of the Appellant were complained of from 
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J. 0. the first, and tlie topographical evidence clearly shews that the 
1878 disputed land belongs to Lot 100. It is not proved that the release 



of April, 1853, related to the present question. 
T The topographical evidence was discussed at some length by 

BosB. counsel on both sides. 

The decision of their Lordships was pronounced by 
The Eight Hon. Sib Eobebt P. Collier :— 

In this case the Plaintiff was the possessor, under a ganthee^ 
daree lease, of a portion of land designated as Lot 100 in the 
Soonderbuns. The Defendant was the possessor, under a grant 
from the Gk)vemment, of Lot 104, the northern boundary of which 
was admitted to be identical with the southern boundary of 
Lot 100. The parties have died since this suit was disposed of, 
and are now represented by others, but the case may be treated as 
if the original parties were the litigants. The Plaintiff sought by 
a suit in the nature of an ejectment to dispossess the Defendant 
from a large tract of land which the Defendant had been in pos- 
session of for some years before the suit, and a portion of which he 
had reclaimed from the jungle. 

The question was one of boundary, and that question may be 
shortly stated thus: — It was agreed on both sides that the 
boundary between the two lots on the northern side of the one, 
and the southern side of the other, was a khal, called the Kanhrea 
Khal; and it was further agreed that a watercourse flowing into 
or out of a stream, which was admitted to be the eastern boundary 
of both lots, was for some distance this same KanJcrea Khal. But, 
at a point a mile or somewhat more from the eastern boundary, 
this Kanhrea Khal divided itself into two branches, the one flow- 
ing to the westward with an inclination to the north, the other in 
a south-westerly direction ; both these branches ultimately finding 
their way into a stream called the Kohoargun^, which was 
admitted to be the western boundary of the two lots. The Plain- 
tiff sought to recover possession of the intermediate land between 
the northern and the southern branches, he contending that the 
southern branch was the Ka/nkrea Khal, properly so-called, the 
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Defendant contending that the northern branch was the Kanhrea j. o. 
Khal, properly 80 called. I873 

The land in dispute is stated by the Plaintiff to be upwards of x^eot 
8,000 biggas, but it does not appear ever to have been accurately ^ ^ 
measured or surveyed. The Plaintiff, on whom the burden of Boss, 
preying his title rested, was content to put in his gantheedaree 
lease, which was granted by Nazir AUy Khan. He attempted no 
proof of the title of Nazir Ally Khan, nor di4 he shew on what 
terms, or by what description of boundaries or otherwise, this lot 
had been originally granted by the Govemment. Strictly speak- 
ing, he proved no title to more than he shewed Nazir AUy Khan 
to have been in possession of at the time of the lease to him. 
The question of possession, therefore, in their Lordships' opinion^ 
becomes very materiaL 

It appears to their Lordships, upon a review of the evidence, 
that the Defendant^ Mr. Tiery, had been, before the date of the 
gantheedaree lease to the Plaintiff, which was the 27th of Decern* 
ber, 1853, in possession of the disputed land ; and further, that he 
had reclaimed or begun to reclaim some portions of that disputed 
land, those portions immediately south of the northern boundary 
which he contended for. It further appeared, that the Plaintiff 
at the time when he took this gantheedaree lease was not only 
well aware of the possession and reclamations of the Defendant, 
but that he was the Defendant's servant, and was actually assist- 
ing in making these clearances, from which he now seeks to dis- 
possess his former master. It further appeared that the Plaintiff, 
before he took this gantheedaree lease at the end of 1853, had 
been in possession of some portions of Lot 100, as what are called 
chucks, and that he was in possession of one chuck, called Chuck 
BuckchuTy which their Lordships agree with the Zillah Judge 
must be taken upon his own shewing to be the southernmost part 
of Lot 100. It therefore becomes material to ascertain where this 
chuck was situated, and their Lordships have come to the conclu* 
sion, upon the evidence, that this chuck was situated immediately 
northward of the line which the Defendant claims as his boundary, 
a situation consistent with the case of the Defendant, and that it 
was not situated immediately to the north of the south line con* 
tended for by the Plaiiatiff, which it should have been if the case 

Vol. I. G 
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J. O. of the Flaintiff is correct. The situation of this chuck therefore 
1878 appears to their Lordships one material circumstance^ at all 
TiEBY events, in the determination of this case. In this case there have 
Kbistodhuh '^^^ three surveys, two by a Mr. Joseph and by a Mr. SmUk 
Bosjs. respectively, in the year 1856. They are not very intelligible, 
owing, as it appears to their Lordships, to various misprints ; and 
they may observe that this record has been printed in India with 
scandalous negligence ; but it sufficiently appears in their Lord- 
ships* opinion that bbth these gentlemen substantially reported in 
favour of the boundary contended for by the Defendants. A sub- 
sequent survey in 1857 was made by Mr. Gomes^ the Government 
surveyor, who, acting chiefly, as it appears, upon a map or a field 
book which had been prepared by a Captain Prinsep some time 
before (it does not appear precisely when), came to the conclusion 
that the southern boundary contended for by the Plaintiff was the 
boundary. It should be observed that Mr. Oomes went upon the 
land twice, and on each occasion he made a map. On the first 
occasion, in 1854, his attention was directed merely to the amount 
of land cultivated and not to the question of boundary ; and, oddly 
enough, his map of 1854 is put in by the Plaintiff. On the second 
occasion, in 1857, he went for the purpose of ascertaining the 
boundary, and the map which he made on that occasion is not put 
in by the Plaintiff. As far as would appear from all three reports, 
the northern channel was at the time of these surveys, and their 
Lordships are disposed to infer at the time of the granting of the 
gantheedaree lease, navigable and open all the way, whereas the 
southern channel does not appear to have been open to boats 
throughout its whole course. It is, indeed, suggested on behalf of 
the Plaintiff that at some former time the southern channel was 
the broader one, but of that he has given no proo£ Both the 
grants, the grant to the Plaintiff in gantheedar tenure in 1853, and 
the grant to the Defendant from the Government, dated in 1854 
(but it would appear very clearly to their Lordships that although 
the date of the pottah was 1854, the Defendant had been in actual 
possession for about a year and a half before that), refer to a 
certain map of Captain Hodges. The Plaintiff did not put in that 
map in the Court below, but appears to have relied upon a map 
made by a Captain Smyths which professes to be in great measure 
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taken from the maps of Mr. Eodffes, among others. Upon an j. o. 
inspection of that map, the Zillah Judge appears to haye come to isTS 
the conclusion that it favoured the contention of the Defendant Timr 
rather than that of the Plaintifif ; and the Zillah Judge, upon the ^^ 
whole evidence, came to the conclusion that the Plaintiff had not Busc 
sufficiently proved his case to entitle him to eject the Defendant^ ""^ 
and gave judgment for the Defendant accordingly. Upon this an 
appeal was preferred to the High Ck)urt in CaJctUta, whereupon 
this judgment was reversed. 

It appears to their Lordships that the High Court acted almost 
entirely upon the map of Captain Hodges^ which was before the 
Courts although it had not been put in evidence in the Court 
below. That map has not been sent to England, and is not before 
their Lordships. If the map of Captain Smyth is to be taken as 
an accurate copy of that map, their Lordships do not agree with 
the High Court in supposing that that map is conclusive in favour 
of the. Defendant. But even assuming that that map on inspection 
would turn out wholly in favour of the Defendant, it does not 
appear to their Lordships that the reversal of the finding of the 
Judge below solely or mainly upon this ground is satisfactory ; for 
from the summary before given of the evidence^ it appears to their 
Lordships that there was a great deal of evidence in this case 
independently of that map, fiEtr more in favour of the Defendant 
than the Plaintiff, and they are of opinion that upon all the cir- 
cumstances and probabilities of the case the Judge of the Zillah 
Court was justified in coming to the conclusion that the case of the 
Plaintiff had not been established. 

Their Lordships may observe that the expediency of insisting 
on more strict proof on the part of the Plaintiffs in ejectment is 
illastrated by this very case, in which an application has been 
made on the part of another party to become a party to his appeal 
on the ground that he had a paramount and prior title to the 
Plaintiff in this very Lot 100, a contention for which there would 
appear to be some ground. Of course their Lordships do not give 
any opinion upon this matter, and it is scarcely necessary to say 
that their judgment in this case can only affect the parties to it, 
and cannot give any other persons any rights, or impose upon 
them any liabilities. 

G2 
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Entertaining this view of the case, their Lordships are of 
opinion that the judgment of the High Court should be reversed, 
that the judgment of the Zillah Court should be afBi-med, and they 
will humbly advise Her Majesty to this effect ; and they are of 
opinion that the Defendant should have the oosts in the litigation 
belowy and of this appeal (1). 

Solicitor for the Appellant : 27. E. Forbes. 
Solicitors for the Bespondents : Barrow d Barton. 



J. C* KEISTO INDKO SAH A and ISSUE CHUN- 
DER SAHA 



} 



Appellants ; 



1873 
Nov. 22. AND 

HUEOMONEE DASSEE . Eespondent. 

On Appeal from the High Court of Judieatwre at Fort William^ 

in Bengal. 

Special leave to appeal granted in a suit whicli liad been consolidated by 
consent of both parties. 

A party to a suit having adopted a certain valuation cannot in the same 
suit object to that valuation. 



Th] 



[IS was a Petition for leave to appeaL 
The Petition stated that the Petitioners, in May, 1871, insti- 
tuted, in the Court of the Subordiuate Judge of Backergunge, in 

♦ Present: — ^Thb Bight Hon. Sm James W. Colvilb, The Right Hon. Sib 
Babnbs Peacock, The Right Hon. Sib Montague E. Smith, The Right Hon. 
Sib Robbbt P. Gollieb, and The Right Hon. Sib Lawbencb Peel. 



(1) It may he inferred from the 
judgment that their Lordships thought 
the objections urged to the Plaintiff's 
title to recover in this suit weighty 
objections. In form it was an ordinary 
suit in the nature of an ejectment suit. 
The matter disputed was one of boun- 
dary. The Plaintiff claimed as a lessee, 
but he neither proved his lessor's title, 
nor the possession by the lessor of the 
lands in dispute antecedent to the 
creation of the lease. The law in India 



does not permit an entry in assertion of 
title on lands in adverse possession, from 
the fear, which experience confirms, of 
the dangers to the public peace from 
that mode of clothing a right with po»* 
session. A mere lease of lands operates 
on possession, and cannot be created by 
one out of possession so as to confer on 
another that which he has not himself 
a present right to enter. The title must 
be shewn, and in such a case the title of 
the lessor is necessarily involved in the 
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Bengal^ two separate stuts against the Bespondent, Huromonee J. o. 
Bassee ; that the suit of the first-Darned Petitioner was to recover 1873 
possession of a 1-anna share of a moiety of a talook called A., kbicto Indro 
and the snit of the second Petitioner was to recoTer a simikr ^^^ 
share in another talook, both of those talooks being Soonderbun HraoMoyEB 

grants, in which the Flaintififs were admittedly interested to a 

certain extent^ and claimed to be further entitled to the shares 
in suit ; that the suit of the first-named of the Petitioners was 
valued at B8.9540, and that of the second-named at Bs. 4792. 8, 
such respective values being arrived at by taking fifteen years of 
annual profits to represent the value of the subjects of suit re- 
spectively ; that no question was raised by the Defendant below in 
the First Court as to those values being correct^ and those values 
were accepted by her when she appealed to the High Coart irom 
the decrees against her of the First Court ; that the two suits 
turning on precisely the same questions of fact, they were tried 
together and as one suit by the Court of First Instance, which 
gave the Petitioners decrees for the relief prayed by them ; that 
the Defendant preferred two appeals from those, the one to the 
High Court, as being of a value above Bs.5000, and the other 
to the Judge of BacJcerffv/nge, as being below that value ; that on 
the Defendant's own application the second appeal was transferred 
to the High Court for hearing along with the other ; that on the 
21st of November, 1872, a Division Bench of the High Court 
delivered one judgment in the said two appeals, and reversed the 
decrees of the First Court, and directed both suits to be dismissed 
with costs ; that the Petitioners therefore in due course presented 
a petition to the said High Court praying for leave to appeal to 
Her Majesty in Council from the decision of the High Court upon 
the following grounds ; that the two suits had been consolidated 
and tried as one, and involved together a value largely exceed- 
ing BalO,000 ; that the right to mesne profits had not been in- 

8uit, and must be proved by a Plaintiff, possession would be mnch augmented if 

The proper suit to establish bounda- the Courts in India did not require 

ries is one in which the owners of the from one attacking possession clear and 

estate are bound by the adjudication, strict proof of his title, and substan- 

A decision adverse to a mere lessee tially a due representation of the parties 

would not bind the absolute interest; interested according to the leaX nature 

and it is obvious that the dangers to of the matter litigated* 
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J. c. eluded in the claim made by the first-named of the Petitioners, 

1873 though expressly reserved by his plaint, and should be taken into 
ivRisTo Indbo consideration in estimating the value of the matter at issue in the 

Saha guii; brought by him, and would bring up the value of the appeal 
HuROMONEB. in that suit alone to Rs. 10,176; that the property claimed by 

— the first-named Petitioner being part of a Soonderbun grant, was 
daily increasing in value, and had so increased since the institu- 
tion of the suit, and was consequently, at the time of filing the 
said petition, of a value of not less than Bs.10,000. 

The petition also stated that, in support of the said application 
to the High Court, was filed an affidavit of the first-named of the 
Petitioners, dated the 29th of April, 1873, in which he deposed that 
**the 1-anna share of the said talooka sued for by him contained 
beegahs 629 and cottahs thirteen of land, of which 424 beegahs were 
cultivated at the time the suit was brought, on the 2nd of May, 
1871, and the suit was valued at fifteen times the net profit which 
was derivable upon these 424 beegahs alone, at the rate of 
Rs.l. 8. per beegah, or Es.636 ; that subsequently to the institu- 
tion of the suit 105 beegahs of the remaining 205 beegahs and 
thirteen cottahs were cultivated at the time of the decree of the 
High Court, and the value of those lands at the aforesaid rate was 
Bs.2362. 8, and the value of the whole 1-anna share amounted 
to Bs. 11,902. 8**; that in opposition to the said application the 
Defendant, Hurmonee Dassee, filed an affidavit of one Isser Chunder 
MooJcerjee, dated the 9th of July, 1873, which contained statements* 
to the following effect r^— ** That deponent had been mofussil naib 
of the Defendant and her tehsildar in the talooks in dispute since 
November, 1870 ; that at the time of the institution of Ae suit 
only 290 beegahs and three cottahs of land in dispute were in cultiva- 
tion, and the net collections therefrom were only Rs.l70. 15. 7, cs 
appeared from the jumma wasil bakee papers (accounts shewing 
the collections and balances due) of the said talooks kept by him, 
the deponent ; that since the institution of the suit only a further 
jarea of eight beegahs and some fractions had been assessed with 
rent, which brought up the total yearly value of the 1-anna 
«ihare to Bs.184. 11. 3. 13^; that the lands in suit did not yield 
RsJ. 8 all round, and therefore, even taking the value at twenty 
tinges the annual not profits, the value of the first-named of 
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the Petitioners' suits was below B8.10,000, and did not exceed j. o. 
Rs.3694. 2. 1. 10." 1873 

The Petition further "Iset forth that Mr. Justice MarJcby, one of ^^ J^j^^^j^^ 
the Judges of the High Court, on the 14th of August, 1873, de- ^^^a 
Uyered his judgment on the application and refused the same; HmtoifOMEB 
that the substance of the reasons given by the learned Judge was ....^ ' 
as follows : — ** That the applicants were entitled to treat the two suits 
as one, and to add together their values, but that (in the words of 
the jndgment), * whilst the Plaintiffs rely simply on the value of 
the property as stated in the suits for the purposes of the institu- 
tion fee under the Court Feee Act (for their a£Sdavit amounts to 
nothing more), the Defendant had put in a very strong affidavit of 
her manager denying that the property is of anything like that 
value, and she has produced her jummah wasil bakee papers in 
support of that denial By these she shews that the net annual 
income of the share in dispute of the mouzah of Arpanffushedh 
was Bs.l70. 15. 7, and not Ks.636, as stated by the Plaintiffs in the 
plaint, and that the improvement in value since the suit was insti- 
tuted, by increased cultivation, will only bring up the annual value 
of the share to B8.184. 11. 3. 13^ '; that taking this as the annual 
value, twenty times that value, which the learned Judge considered 
a fair rate, would amount to less than Bs.4000 for the larger pro- 
perty in dispute, and thus the value of the two together would not 
amount to BsJ0,000, even taking into account the value of the 
uncultivated as well as the cultivated lands ; that ' no answer had 
been made to the affidavit, and though the learned Judge had 
suggested that these Petitioners should produce their jumma wasil 
bakee papers, they had not accepted that suggestion, but had 
asked that a commission should be sent into the MofussU to inquire 
into the value of the property '; that the learned Judge did not 
think himself called on to put the parties to that expense and 
delay, as there ' was not in fact even an allegation that the jumma 
wasil bakee papers filed by the Defendant were false,' and he ought, 
therefore, to accept them as true ; that though the Defendant had 
paid Court fees in her two appeals to the High Court upon valua- 
tions respectively of £s.9540 and Bs.4792. 8, yet she was not 
estopped thereby from shewing the actual value, and that on the 
evidence before the Court that was under Ks.10,000.'* 
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J. O. The Petition represented that this judgment was erroneous in 

1873 the following particulars among others : that the affidavit made 
Kbusto^ndbo ^y ^^^ first-named of the Petitioners was direct and clear on the 

^^^^ question of value, and was in express contradiction of the allega- 
HuROMONB^ tion made in the subsequent affidavit of the Defendant's naib and 

^^ of the truth of the papers produced by him ; that, having regard 
to the eiKistence of that conflict of affidavits, and to the fact of the 
Defendant having herself previously accepted the valuations put 
on the properties in suit by the Petitioners, the Judge ought, in 
justice to the latter, to have granted the commission asked for as 
the best mode of arriving at the truth. The prayer of the Peti- 
tion was for special leave to appeal from the said judgment and 
order of the High Court of the 21st of November, 1872, 

Mr. Dotffie, for the Petitioners, 

■ 

The Right Hon, Sib James CIolvile : — 

This Court is unwilling to interfere with the discretion of the 
Judge below as to value, but this case presents peculiar features. 
The Defendant as well as the Plaintiff has taken the values at the 
rates fixed in the plaint. The cases were consolidated and heard 
together, and the Defendant has carried out that consolidation, 
and has obtained the benefit of an appeal to the High Court upon 
the facts by adopting the Plaintiffs' valuation. She cannot after- 
wards come here and object to that valuation. The Judge ought 
to have given more weight to the acts of the parties, and not to 
have rejected the application on the ground of value. Their Lord- 
ships decide that special leave to appeal may be given on the usual 
terms $w to giving security (1). 

Solicitor for the Appellants : T. L. Wilson. 

(1) The consolidation of causes is for In the particular case the decision is 

the purpose of saving th^ time of the based on the principle that a party in 

Court and suitors, and saving expense, a suit cannot approbate and reprobate 

It should not in any way prejudice in respect of the same matter. The 

parties in their rights to insist on the consolidated value is not made the 

finality pi a 4ecisipi;u basis of the decision* 
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BUNWAREE LALL SAHOO Appellant ; , j. o .• 

AND 1873 

MOHABEEB PROSHAD SINGH, KUMLA \ dTTs. 

PROSHAD SINGH, RAM TUHUL SINGH, [ Respondents 
AND DEENOBUNDHOO SINGH . . . 

On Appeal from the Eigh Court of Judicature at Fort William^ 

in Bengal. 

Where an estate, or a share in an estate, not severed for the purposes of 
revenue, is under attachment by order of a civil Court in execution of a 
decree, such estate or share cannot, under sect 5 of Act XI. of 1859, be sold 
for arrears of revenue without the notice required by sect. 5 of that Act. 

The words ^arrears of estates under attachment" are not confined to 
estates the whole of which is under attachment. 

The appointment of a surburakar or manager by a Court does not supersede 
an attachment. 

OUITS, which were in almost all respects similar to each other, 
were instituted by the Respondents to set aside two revenue sales 
held on the same day of certain interests intwomehals called 
Maiiek AUypore Boozurg and Jonapore Boodwr^ both being parts of 
Pergwnndh Balaguch, in the district of Tirhoot, on the ground that 
there was irregularity preceding the sale, in that the xsoUector did 
not give the notices required by the 5th section of the Bevenue 
Sale La/w, Act XI. of 1859. That in consequence of that irregu- 
larity the estates in question were sold at inadequate prices, and 
that the Respondents had therefore sustained such substantial 
injury from the irregularity complained of as entitled them to 
have the sales set aside as regarded their interest under the pro- 
visions of the 83rd section of that Act. 
The 5th and 83rd sections are as follows : 

*^ Y. Provided always that no estate, and no share or interest in 
anyestate, shall be sold for the recovery of arrears or demands of 
the descriptions mentioned below, otherwise than after a notifica- 

♦ Prewfrf ;—Thb Bight Hon. Sib James W, Ck)LViiiB, The Eight Hon. 8m 
Babheb Peaoook, Thb Bight Hon. Sib Montioub £. Smith, and The Bight 
Hon. Bobebt P. Oollibb. 
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J. a tion in the language of the district, specifying the nature and 

1873 amount of the arrear or demand, and the latest date on which pay- 

BuNWABBB nient thereof shall be received, shall have been affixed for a period 

Lall Sahoo ^f j^qi legg tiian fifteen clear days preceding the date fixed for 

MoHABBEB payment according to sect. 3 of this Act, in the office of the 

SuiOH. collector or other officer duly authorized to hold sales under this 

""^ Act, in the Court of the Judge within whose jurisdiction the land 

advertised lies, and in the Moonsiff*s Court and Police Thannah of 

the division in which the estate or share of an estate to which the 

notification relates is situated, or if the estate or share of an estate 

be situated within the jurisdiction of more than one MoonsifiTs 

Court or Police Thannah, in some one or more of such Courts or 

Thannahs ; and also at the cutcherry of the malgoozar or owner of 

the estate or share of an estate, or at some conspicuous place upon 

the estate or share of an estate, the same to be certified by the 

peon or other person employed for the purpose. 

" First Arrears other than those of the current year, or of Ae 
year immediately preceding. 

'^ Secondly. Arrears due on account of estatee other than that to 
be sold. 

" Thirdly : Arreazs of estates under attachment, by order of any 
judicial authority, or managed by the collector in accordance with 
such order. 

" Fourthly. Arrears due on account of tuccavee, poolbundee, or 
other demands not being land revenue, but recoverable by the 
same process as arrears of land revenue.'' 

* XXXIII. No sale for arrears of revenue or other demands 
realizable in the same manner as arrears of revenue are realizable, 
made after the passing of this Act, shall be annulled by a Court of 
Justice, except upon the ground of its having been made contrary 
to the provisions of this Act; and then only on proof that the 
Plaintiff has sustained substantial injury by reason of the irregu- 
larity complained of; and no such sale shall be annulled upon 
such ground, unless such ground shall have been declared and 
specified in an appeal made to the Commissioner under section 
25 of this Act: and no suit to annul a sale made under this 
Act shall be received by any Court of Justice, unless it shall be 
Instituted within one year from the date of the sale becoming 
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final and conclnsiTe as provided in section 27 of this Act; and no J. 0. 
person shall be entitled to contest the legality of a sale^ after 1973 
having received any portion of the purchase-money : Provided, BmrwAUB 
however, that nothing in this Act contained shall be constraed to ^-^^^^ahoo 
debar any person, considering himself wronged by any act or ^^""* 
omission connected with a sale under this Act^ from his remedy in SmaH. 
a personal action for damages against the person by whose act or *"~ 
omission he considers himself to have been wronged." 

The Bespondents were respectively entitled to distinct but 
undivided interests in the mehals in suit, in which other persons, 
not parties to the appeals, were also interested. Of these latter 
persons some had taken the precaution of having separate accounts 
opened in the collectorate as to their separate interests, under 
sect. 10 of the Revenue Bale Law^ Act XL of 1859, and had thereby 
protected themselves against the consequences of others of the co- 
proprietors failing to pay their share of the Government revenue. 
The Bespondents had not done so, and their interests consequently 
continued subject to the risk arising from any de&ult of their co- 
proprietors. Each peiflon interested made separate collections of 
his share of the entire rents, and veparate payments into the col- 
lectorate, of his estimated proportion of the Government revenue. 
If any one fedled so to do, it was the duty of the collector to sell 
the interests of all who had not opened separate accounts. 

The Bespondents, as well as others of the persons interested^ 
appear to have been much indebted to various judgment creditors 
in and after the years 1862 and 1864, and their shares in the land 
had for some years been under attachment duly issued under 
sects. 232 and 235 of the Code of Civil Procedure, in execution of 
decrees for the payment of money. 

In April and May, 1862, two of the co-proprietors, Nawah 
Singh and Bam Bhurosa Singh, had applied to the Court of the 
Court of the Principal Sudder Ameen to have a surburaker or 
manager appointed, under sect 248 of the Civil Procedure Code, 
which was accordingly done. 

The following is so much of sect 243 of the Civil Procedure 
Code as is here material : — 

'' When the property attached shall consist of debts due to the 
party who may be answerable for the amount of the decree, or of 
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.J. 0. any lands, houses, or other immoTable property, it shall be com- 

1878 petent to the Court to appoint a manager of the said property, 

BuNWABEB wi*^ power to sue for the debts, and to collect the rents or other 

Lall Sahoo receipts and profits of the land or other immoveable property, and 

MoRABBEB to execute such deeds or instruments in writing as may be neces- 

SiNOH. sary for the purpose, and to pay and apply such rents, profits, or 

"*" receipts towards the payment of the amount of the decree and 

costs.'* 

In September, 1864, the other two Respondents applied under 
the same section to have their shares of the properties now in suit 
also put in charge of the same manager, in order that he might, 
out of the rents and profits, pay off their liabilities to certain 
specified judgment creditors. 

The result of this application was, that the sale of their shares, 
which was to have taken place immediately thereafter in execution 
of the decrees held by the seyeral judgment creditors, was post- 
poned, and the manager before appointed was directed to take 
charge of the Petitioner's shares also. 

The manager so appointed continued in charge of the Bespon- 
dents' shares down to the date of the revenue sales which the 
Respondents sued to set aside. 

Among the other co-proprietors, one Ooordydl appears to have 
been much involved, and by reason of his default in pajring his 
share of the Government revenue, and not through default of any of 
the Respondents, the sale in question took place of the first-men- 
tioned of the properties in suit^ viz., McUiek Jlypore. 

OoordyoTs share was not in the hands of a manager, or under 
attachment at the time of his default. 

The other mehal, Jonapore Boodur, was sold for the default of 
other co-proprietors, Audan Singh and others, whose shares also 
were not in the hands of the manager. 

The last day fixed for payment of the arrears was the 12th of 
January, 1867, and no payment was made by that day. 

The collector apparently was of opiniom that the procedure 
proper to adopt was not under the 5th but under the 6th and 
following sections of the Beverme Sale Law. He accordingly, by 
an order of the 17th of January, 1867, instead of conforming to 
sect. 5 of the Act, merely caused notifications of the intended sale 
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on the 16th of Febrnary, ISGT, to be hang np in the Judges' J. 0, 
court house, and in that of the Moonsiff in the police station, and 1878 
in the Zemindar's cutcheny or principal office. Buhwabes 

On the 19th of January, 1867, a Petition was presented on be- ^-^^^ahoo 
half of the two first Bespondents to the collector, stating (appa- ^^"^g*"* 
rently by mistake) that Motmh MaJick AUypare was to be sold for Singu. 
arrears, and asking to be allowed to pay them, and referring to the *^* 
appointment of the manager ; (Mauzdh Mcdiek AUypore had been 
previously separated from the talook, and a separate account 
opened with regard to it as already mentioned on the application 
of other co-proprietors). 

The collector referred the matter to the Oivil Court to put the 
manager in motion, and the Civil Court called for and obtained a 
report that no mouzah by name Maliek AUypore was in charge of 
the surburaker, but that HwrdoMpore^ &c., were. 

This was sent on to the collector, and he on the 2nd of February 
refused to receive the arrears, as having been offered too late. 

A similar application from the manager was also refused, and the 
sales took place on the 16th of February, 1867, when Maliek AUy^ 
pore (less the interests for which a private account had been 
opened) was knocked down for Bs.140,000, and Jonapore Boodur 
for Bs.48,000, by the collector, to a person who purchased on 
behalf of the Appellant. 

On the 27th of May, 1868, the holder of a decree against the 
Bespondent Bam Tuhul Singh was ordered by the subordinate 
Judge to be paid out of the surplus proceeds of the revenue sale of 
M&liek Attyporoy the sum of Bs.4970. 9. 8. 

The Commissioner having been appealed to, as required by 
sect 33 (1), but without effect^ the present suits were both instituted 
as pauper suits, on the 24th of February, 1868, agamst the Col* 
lector of Tirhooty this Appellant, and other parties who had no 
interest in this appeal, but who were made Defendants, as they 
refused to join as Plaintiffs in respect of their interests in the 
properties in suit, which were also sold. 

The Subordinate Judge, without taking any oral evidence, dis- 
missed the suit on the ground that sect 5 of the Saie Law did not 
apply, and that therefore there was no irregularity in the sale, and 

(1) Supra, p. 90. 
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J. o. it was, oonseqaently, immaterial to inquire whether the Plaintiffs 

1873 had sustained a loss or not. 

BunwIbeb ^^ Bespondents appealed to the High Court at Oaleuttaf and on 

Lall Sahoo the 3rd of May, 1870, a Division Bench of that Court reversed the 

MoHABEEB judgment of the first Court, and remanded the suit to try the 

BiNGH. issue, whether or not '^the FlaintiGb had sustained a substantial 

injury by reason of the irregularity which the Division Bench 

found existing in the case, that is to say, that no notice was issued 

as required by sect. 5, Act XL of 1859." 

It was observed in the judgment by which the remand was 
directed : — 

^ It is argued, first, that what was under attachment in this 
case was not an estate, but only a share of an estate. Secondly 
that neither the estate nor any share in it was under attachment 
at all, because when it was placed under the manager appointed 
under sect. 243, Act YIII. of 1859, the attachment ceased. Lastly 
(and the greatest reliance has been put upon this argument), that 
an estate, in order to come under the protection of the third clause^ 
must not only be under attachment by order of a judicial autho- 
rity, but i^ust also be managed by some revenue authority. 

** I think we may dispose of those objections in a great measure 
by considering the object of the Legislature in making this pro- 
vision. The only thing, as pointed out by Mr. Justice Bayhy in 
the course of the argument, upon which a revenue authoritj' would 
act, is the whole estate bearing a number on the collector's rent- 
roll ; or share of an estate which by regular butwara has formed a 
separate number on the collector's rent-roll ; or the share of an 
estate for which a separate account has been opened under Act XL 
of 1859 ; and if any portion of the revenue be in arrear the whole 
estate is endangered. Now it may be fairly taken that the object 
of the Legislature in making the provisions contained in this sec- 
tion was to give special protection in cases where the circumstances 
are such as that without any omission or negligence on the part of 
the person interested in protecting the estate, there might be 
delay in the payment of the revenue ; and it is perfectly obvious 
that this difiSculty occurs in all cases where any portion of the estate 
liable for Government revenue is under attachment. If any portion 
of an estate is under attachment for debt, the owner of that portion 
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is not always the person really interested in the payment of the J* 0. 
revenue, but either the person who has attached it or the co-sharera 1873 
When it has been put under the control of a manager appointed Bunwarw 
by the Civil Court, the owner of the share, though in that case he ^^ ^^^ 
is probably interested in the payment of the revenue, has not the ^^^g™ 
means of paying it, the whole rents and profits of the estate being Singh. 
taken out of his control and lianded over to another person ; and 
that difficulty arises just as much whether the estate is under the 
management of a person appointed by and wholly responsible to 
the Civil Court, or whether it is under the management of a col* 
lector or other revenue officer. The terms of the Act appear to 
coincide with this view of the policy of the law. The wocd ^ estate ' 
in the description attached to sect. 5 might indeed, prima fsune, 
mean a whole estate ; but I do not think that the object of the 
Legislature would be served by giving it that narrow signification, 
because it was clearly intended to apply to such shares as are 
referred to in the first portion of the section. The meaning of the 
word ^estate' must therefore be extended somewhat beyond its 
prima facie meaning. Th^i, as to the contention that the property 
was no longer under attachment, it seems to us that an estate does 
not cease to be under attachment merely by the appointment of 
a manager under sect. 243, Act YIII. of 1859, for the object of 
appointing a manager under the provisions of sect. 243 is for the 
protection of the estate consistently with the security of the 
creditors, and it would put the creditors in an extremely unsafe 
position if the appointment of a manager had the effect of entirely 
destroying that security. Then, as to the remaining question of 
construction, it aj^ars to us that the construction of the section 
which is contended for by the Bespondents, namely, that it only 
relates to estates under attachment by the Civil Court, whe7h also 
managed by the revenue authorities, is opposed to the words of the 
Act itself. Much stress has been laid on a comparison of the pre- 
sent Act with the old sale laws, but this does not help us, because, 
under the old law, whenever there was an attachment in the Civil 
Court, it would, as a matter of course, be carried out through the 
collector, and therefore the estate, if attached by the Civil Courts 
would at once be put under the management of the collector. 
That was the ordinary and regular mode of proceeding by attach- 
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J. o. ment. But a new mode of attachment and management, otheiy 

1873 wise than by the collector, has been introduced for the first time by 

BuNWAREE 'A.ct Vni. of 1859, and if it was intended to restrict the benefit of 

Lall Sahoo ^Jjq ff^^^^ clause of sect* 5 to estates under the management of the 

Vm 

MoHABEEtt collector, it is obvious how the language of the clause would have 

Pboshad o o 

SiNQH. run. The words would then have been ^ estates under attachment 
""^ by order of any judicial authority and managed by the collector ; ' 
but instead of the language being so framed, it has been drawn in 
a manner which would shew that all estates under attachment, 
whether managed by the collector or not, were to have the benefit 
of the special notice* In both cases the managers are receivers of 
the estate. The difiSculty of paying the revenue would apply just 
as much to the one case as to the other, and we see no reason to do 
violence to' the words of the Act by reading the law as contended 
for by the Bespondents. Mr. Woodroffe also relied on sect^ 17 (1) 
of the Act ; but these words rather strengthened the contention on 
the other side, and for this reason, the special benefit conferred by 
sect. 17 is a totally different one to that conferred by sect. 5, and it 
amounts at least to a suspension of the liability k> sale. Sect. 17, 
however, is distinctly restricted to cases of estates under the man- 
agement of the Court of Wards, estates of minors, estates * held 
under attachment by the revenue, otherwise than by order of a 
judicial authority,' and ^ estates under attachment or managed by a 
revenue oflScer in pursuance of an order of a judicial authority.' It 
is quite clear, from the language here used, that the Legislature 
had in its mind the different ways in which estates might be 
attached and managed, and when it intends to confine special 
benefits to particular cases, it uses words appropriate for that 
purpose. 

" It is argued that difficulty would arise in the collector knowing 
whether or not any attachment had taken place. If there is any 
difficulty at all in obtaining that information, probably the Civil 
Court could be induced to give notice to the Bevenue Court when 

(1) Sect. 17 : ^' No estate held under accruing during the period of such at- 

attachment, or managed by a revenue tachment or management until after 

officer in pursuance of an order of the end of the year in which such 

judicial authority, shall be liable to sale arrears shall accrue.** 
for the recovery of arrears of revenue 
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estates are attached; but we do not think that in this case we 3, C. 
should be justified in proceeding, on the mere suggestion of this 1873 
difficulty, contrary to the plain words of the Legislature, Bunwarkb 

"The Eespondents, then, rely upon the provisions of sect. 33 (I), ^all^Saboo 
and argue correctly enough that it is not sufficient to satisfy the Mohabeeb 
requirements of that section merely to prove an irregularity in the BmaH. 
sale. It would not be sufficient if any part of the purchase-money """ 
has been accepted by the Plaintiffs since the sale took place, and 
it is contended that such is the case here, because a certain decree 
holder against the Plaintiffs got some of the money, which was 
lying as surplus sale proceeds in the Collector's Court, paid out in 
satisfaction of his decree, without any opposition on the part of the 
Plaintiffs. We do not, however, think that that is such a receipt 
as is contemplated by sect 33. The Plaintiffs themselves did not 
receive any portion of the purchase-money, and it was wholly in- 
different to them to whom the money was paid. Had the Plaintiffs 
themselves received the money on their own account, or had it 
been applied to any particular purpose at their own specific request, 
it might have been different ; but such is not shewn to have been 
the case here. 

^ Again, it was contended truly that under sect 33, in order to 
the setting aside of a sale, it is necessary that the Plaintiffs should 
prove that they have sustained substantial injury by reason of the 
irregularity complained of ; and it is very strongly contended by 
the Bespondents that that fact has not been proved in this case ; 
and, not being found in the Plaintiffs' favour, that alone is fatal to 
their case. It is not very easy, however, to see from the record 
how the case proceeded in the Lower Court, and no one can give us 
any information. There was certainly no inquiry and finding upon 
this point ; but we do not think that we ought to hold the Plain- 
tiffs debarred from now raising and proving this further issue, 
unless we are satisfied, after the clear statement made in the plaint 
that they sustained injury by the sale, that the Plaintiffs waived 
that point It is quite true that the issue was not properly raised 
as it ought to have been ; but, on the other hand, it is impossible 
to conceive that the Court below would have gone on to try the 
difficult question of law as to regularity or irregularity in the sale^ 

(1) Supra, p. 96, 
Vol. L B 
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J. C. if that which was a vital point, and without proof of which the 

1873 Plaintiffs could not have got a decree, had been abandoned. What 

b-^kwIbeb ^^ ^^ inclined to think is, that the Court below took up the case on 

Lall Sahoo q^q point only, namely, the question whether there wasany irregu- 

MoHABEEB larity in the sale, and having found that there was no irregularity, 

Singh, it dismissed the Plaintiffs' suit on that ground, without proceeding 

further to try the question of substantial damage* Had the Court 

found that there was irregularity, it would then, we have no doubt, 

have raised the other issue in the case, viz«, whether any material 

injury accrued to the Plaintiffs by reason of that irregularity, and 

determined that point.'' 

After the remand some further documents were put in, and 
several witnesses examined as to the actual value of the estates 
sold, and the effect of the irregularity complained of in depreciat- 
ing the estates. 

The Lower Court returned the evidence taken on the remand to 
the High Court, with a somewhat obscurely expressed opinion 
thereon, which, however, a Division Bench of the High Court 
accepted as a finding that substantial injury had accrued to the 
Plaintiffs through the irregularity complained of. A Bench of the 
High Court thereon held that the evidence satisfied the Court that 
substantial injury had been occasioned to the Plaintiffs below by 
the irregularity complained of. 
. This Appellant filed objections to this finding.^ 

The judgment of the Division Bench, delivered by Mr. Justice 
Ainslie, in the suit relating to Malick Allypcyre, after examining the 
evidence that the estate was sold under its true value, proceeded as 
follows : — 

" The property being under attachment, by order of a Civil 
Court, the collector was bound to give the parties interested there- 
in warning of the impending liability to sale, by the issue of the 
notices prescribed in sect, 5, Act XI. of 1859. This section does 
not extend the time allowed for payment of arrears of estates 
attached by any judicial authority, but it provides that certain 
steps shall be taken, at least fifteen clear days before the latest 
date for payment of arrears, fixed according to sect 3 of the Act, to 
call attention to the existence of arrears, and the near approach of 
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the time when the estate will be liable to sale. Clearly the object J. 0* 
of the law is to give a special warning to parties who haye lost the 1873 
control of their own estates^ owing to attachments by judicial Bunwarek 
authority, and probably also to the attaching Courts and managers, I'^J^^Sahoo 
that they may make such arrangements as the circumstances of the ^^^^"''^ 
case require, to protect the estates against defaults, which often Sjmgh. 
would be (as in this instance) defaults of co-sharers. ""^ 

** When the law says that a certain party's estate shall not be 
sold for arrears without public notice of the existence of the arrear, 
the non-issue of notice would naturally induce a belief that the 
estate is in no danger. A man who lives fifty miles from the col- 
lector's treasury, and one mile from the Moonsiflfs Court, may not 
think it worth while to go all the way to the former, when he 
knows that he can, in the ordinary course of business, ascertain at 
the latter whether there is any danger to his estate ; and if, when 
the proper time comes, he makes inquiries at the Moonsifif's Court, 
and ascertains that no notice has come from the collector, surely he 
may rest at home in peace and take it for granted that the man- 
ager of the attached share or some co-sharer has made the estate 
safe, and that there is no arrear due. To sell a man's estate for 
arrears, after lulling him into a false sense of security by fiulure to 
give him a notice, which the law prescribes as a condition prece- 
dent of a sale, is an injury of itself wholly irrespective of the 
amount of purcheise^^money, and in my opinion a very material 
injury, and one amply sufficient to warrant a Court in annulling a 
sale under sect 33, Act XL of 1859 ; that such an injury flows 
directly from the irregularity will hardly be denied. 

^ In my opinion there must be a decree for the Plaintiffs, annul- 
ling the sale, and declaring their right to be put into possession of 
their shares of the talook as set forth in the plaint, subject to the 
provisions of Act XI. of 1859, with costs in proportion to the 
established value of the property in suit, viz,, Es. 300,000; payable 
by Bvm/ioaree Lalh 

^ As this litigation has arisen entirely out of the error of the 
collector in forcing on the sale^ after the (nnission to issue notifica- 
tions under sect^ 5 had been brought to his notice, there should be 
ao order for the recovery of the stamp duties imder sect. 309, 
Act VIII. of 1859." 

H 2 
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J. 0. In the suit relating to Jonapore Roodur, a similar decree was 

1873 given, and the judgment relating thereto states that the cases were 

BuKWAREB nearly analogous, the only difiference being that the evidence as to 

Lall Sahdo ipj intending purchaser, Oopal Do88, having been deterred by 

MoBABEBR reports of irregularities from going on bidding, did not apply to 

SiKGH. Jonapore, as it had been knocked down before he had come to the 

collectorate, but the other evidence was sufficient. 

From these decrees and judgments appeals were preferred in 
the ordinary course to Her Majesty in Council by this Appellant, 
the Defendant Btifmaree LaU SahoOy which were afterwards con- 
solidated, and now came on for hearing. 

Mr. Cowie^ Q.C., and Mr. Dotfne, for' the Appellant : — 

The first question is as to the meaning of the word ^ estate." 
By comparison of sects. 10 and 14 with sect. 5 it appears that the 
Legislature meant a share or separate interest, and the High 
Court was wrong in putting a wider interpretation on the words. 
The collector is not empowered to sell an undivided interest ; he 
can sell the whole estate, or a separate interest duly entered in his 
roll under sect. 10, and in respect of which a separate account is 
kept by him. 

The Legislature has provided a method whereby owners of 
shares may save themselves from the consequences of default by 
their co-sharers, and if they do not adopt that method they must 
take their chance of loss. 

In the case of attachment the object of requiring notice to be 
given was to enable not only the debtor but the person in whose 
hands the property might be, to come in, for instance the revenue 
officer in charge. 

In sect. 17 of the same Act it is expressly said that ^no estate 
held or managed by a revenue officer in pursuance of an order of 
judicial authority shall be liable to sale for recovery of arrears of 
revenue accruing the period of such attachment or management, 
until after the end of the year in which such arrears accrue ;'' and 
the exemptions in sect. 17 refer to the same case as sect. 5, cl. 3. 

Act XI. of 1859 came into operation on the 4th of May of that 
year; Act VIII. of 1859 not until the 1st of July, 1859, and so 
both the old and the new practice might be in the contemplation 
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of the Legislature (1). The old and the new practice were to be j. c. 
affected by Act. !XL 1373 

Formerly there were two sorts of attachment. One a proclama- bunwIreb 
tion on the land amounting to a sequestration pending the suit, ^^^^ Sauoo 
leaying the party in possession, but prohibiting alienation. The ^ohabeeb 
other was attachment after decree, when the estate was taken out SinghI 
of the possession of the owner by an officer with a view to sale. 

By Act XL. of 1858, s. 12, if the estate of a minor consists of 
land, the Court may direct the collector to take charge of it, and 
he appoints a manager. That is management without attachment. 
According to our construction, to bring the case within sect. 5, 
cl. 3, the collector must be in possession, whether with or without 
attachment. 

Even on the reasoning of the High Court, the 3rd clause oi 
sect. 5 of Act XI. of 1859 must have contemplated more than an 
ordinary attachment. In MacphersorCs Civil Procedure, 1st Ed. 
pp. 164, 167, there is an account of attachment under the old law, 
which shews that it did not generally remove the Defendant from 
possession, but if it was necessary to remove him the attachment 
was made through the collector : Bengal Begulation U. of 1806. 

The clause must mean an attachment which would take away 
from the debtor the means of paying revenue. After attachment 
a judgment creditor would have a right to pay, and also to tack. 
It could not refer to a process of attachment which only stopped 
alienation. In any view there must be a judicial order either for 
attachment, to be managed by a collector, or for a manager. 

In the body of sect. 5 the words are, ^^ no estate or interest in an 
estate,'' and it may be said that the word ^' estate " in clause 5 means 
estate, or an interest in an estate, but it must mean something that 
the collector can make the subject of a distinct sale, but not an 
undefined unseparated share. The whole of this estate was not 
under attachment^ but only a part, which could not answer the 
description of an " estate under attachment." 

A mere attachment under sect. 236 of Act YIIL of 1859 stops 
alienation, but does not disturb possession, nor debar the judgment 
debtor from knowing of an intended sale. An attached estate for 

(1) By a mistake in the title in named as the time for Act XI. coming 
Theobald^s Act, the 4th of March is Into operation. 
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J. a which a snrb&rakar has been appointed is in no special danger of 

1873 being sold for arrears of revenae, for it is the first duty of the 

BuNWABEE surbarakar to pay the revenue. 

Lall^Sahoo ^^j^ 8ing^ a judgment creditor of the Respondent, received his 

MoHABBBR debt out of the purchase-money, which is the same thing, as if it 

Singh. had been received by the Bespondent, and this brings the case 

'" within the exceptions of sect 33. 

Their Loboships, without calling upon Mr. Leithy Q.C., and 
Mr. K Maenaghieny who appeared for the Bespondents, proceeded 
to give judgment^ which was delivered by 

The Right Hon. Sir James W. Colvile : — 

These cases, in which the parties are the same and the facts are 
the same, turn upon a point of law which admits of being very 
shortly stated. The Plaintiffs bring their suit for the purpose of 
setting aside a sale for arrears of Government revenue. The 
Plaintiffs are the owners of separate shares of the estate in ques- 
tion. Certain decrees had been obtained against the Plaintiffs, 
and attachments had been issued under Act YIII. of 1859, some 
years prior to the sale in question^ Upon the application of 
the Plaintiffs themselves, a surburakur or manager was ap« 
pointed for the purpose of liquidating the debts. It does not 
appear to their liordships that anything turns upon the ap* 
pointment of this surburakar. It was, indeed, argued in the 
Court below, though scarcely contended for here, that the appoint- 
ment of the surburakar superseded the attachment. Their Lord- 
ships are of opinion that tixe attachments were not so superseded, 
but were in force. 

That being so, the estate being thus under attachment, with 
tiie e;]^ception of one portion belonging to a party of the name of 
QooToodoyaly the question arises whether or not the provisions of 
sect, 5 of Act XI^ of 1859 apply to this case ? This enactment 
provides, *^ that no estate, and no share or interest in any estate, 
shall be sold for the recovery of arrears or demands of the descrip- 
tions mentioned below, otherwise than after a notification in the 
language of the district, specifying the nature and the amount of 
|;he arrear or demand, and the latest date on which the payment 
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thereof shall be received, shall haye been affixed, for a period of j. c. 
jQot less than fifteen clear days preceding the day fixed for the 1373 
payment, according to sect. 3 of this Act, in the office of the col- Bu^wTnirE 
lector or other officer duly authorized to hold sales under this Act ^^^ Sahoo 
in the Court of the Judge within whose jurisdiction the land ad- Mohabeier 

PltOSRATt 

vertised lies, and in the Moonsiff Court and Police Thanna of the Sinoh. 
division in which the estate or share of an estate to which the noti- """" 
fication relates is situated." There is no question that this notice 
was not in point of fact given. The only question that arises is, 
whether this section applies to the sale of this estate, and in order 
to determine this it ia necessary to read to the end of the section. 
The arrears or demands described below are: ^' Firsts arrears 
other than those of the current year or of the year immediately 
preceding. Secondly, arrears due on account of estates other than 
that to be sold." ** Thirdly, arrears of estates under attachment 
by order of any judicial authority, or managed by the collector in 
accordance with such order." The arrears for which the estate in 
question was sold were neither of the first nor of the second de- 
scriptions; the only question is whether they fall within the 
third. 

Now in this case the estates were not held under attachment 
by the collector of the district, and it has been argued that this 
provision applies only to the case of estates being held under 
attachment by the collector. But their Lordships are of opinion 
that to place such a construction upon the words of the Act would 
unduly limit their plain meaning, and it may be observed that this 
is to a great extent a remedial Act passed for the benefit of the 
subject, and in order to relax the stringency of the former statutes, 
whereby the Crown was empowered to sell estates for non-payment 
of revenue. The words of the Act are, ^ arrears of estates under 
attachment by order of any judicial authority." These words 
would prima facie apply to all attachments by judicial authority 
under Act YIIL of 1859, which had been passed some two months 
before in the same session of the Legislature ; and it is difficult to 
suppose that the Legislature having passed that Act should in a 
subsequent statute referring to attachments intend to omit a 
reference to attachments which their previous legislation had 
regulated. 
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J. C But it has been said that the second portion of tbis sentence 

1873 must limit the construction of the first. That the words "or 

BcNWAiiEis naanaged by the collector in accordance with such order " must 

Lall Sahoo j-gfej. iQ attachments as well as to the mere, management by the 

MoHABEEB collector of estates ; but it appears to their Lordships that no such 

eiNGH. construction necessarily follows. They think that the first part of 

"""^ the clause, " arrears of estates under attachment by order of any 

judicial authority," should be read by itself, and thus would have 

the general significance which I have before expressed. The terms 

'^managed by the collector in accordance with such order" would 

refer to cases in which the collector may manage estates by an 

order of judicial authority, which may or may not be an order for 

an attachment. By this construction both parts of the sentence 

would cohere ; and it does not appear to their Lordships that the 

latter words narrow the plain and obvious meaning of the former. 

An argument has been drawn from sect. 17 for the purpose of 
limiting the meaning of the words in sect. 5 ; but their Lordships 
would observe in the first place, that sect. 17 refers to a different 
subject matter. It refers, not to notices to be given, but to certain 
cases in which estates are not liable to sale at all. The words 
relied upon are these : ^* and no estate held under attachment, or 
managed by a revenue oflScer in pursuance of an order of judicial 
authority, shall be liable to sale for the recovery of arrears of 
revenue accruing during the period of such attachment or manage-* 
ment, until after the end of the year in which such arrears accrue." 
It may be that in this section the words " held under attach- 
ment," may refer to " held under attachment by a revenue officer ;'* 
and it may be observed that where the Legislature intend to ex* 
press this meaning they have used apt words; they have used the 
words ** held under attachment by a revenue officer ;" but the cir^ 
oumstance of their having used these words in this section, and 
having omitted them in the former, tends to strengthen the 
inference that their meaning in the former was different from 
what it was in the latter section. The words of the Act being 
plain, it is not necessary to speculate upon the reasons which may 
have induced the Legislature to pass them ; but if such reasons 
were to be sought, one has not far to go for them. A creditor ob- 
taining an attachment under Act VIII. had an inchoate interest in 
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the land ; his debtor conld not alienate it, and no judgment ere- J. o. 
ditor, even if his judgment were prior, who obtained subsequent 1873 
execution, would have any rights against him. It may be said bunwIbee 
that the estate was virtually in the custody of the law. That ^^"' ^^^ 
being so, the judgment creditor had an obvious interest in know- MohI'beeb 
ing whether or not the revenue was paid; in other words, in Singh. 
knowing whether or not the estat« in which he had an interest — 
was forfeited. It may well be that the Legislature may have 
thought that, under those circumstances, he was entitled to be in- 
formed whether the estate was or was not liable to forfeiture, in 
order that he might step in, as he might under sect. 9 of the same 
Act, and pay the revenue and prevent the forfeiture. 

It has been further argued that the words ** arrears of estates 
under attachment " must refer to estates the whole of which are 
under attachment, and that if any portion or any share of an 
estate, however small, is not under an attachment, the clause does 
not apply. In their Lordships' opinion, this would be to place 
again an unduly narrow construction and to limit the meaning of 
plain words. It appears to their Lordships that an estate any 
portion of which is under attachment cannot be said to be free 
from attachment, and is, in fact, subject to attachment. The 
reasons why the Legislature should direct information to be given 
to a creditor would apply as much to the case of the creditor hav- 
ing a lien on a small, as to one having a lien on the whole or a 
large part of the estate. 

Entertaining this view, their Lordships are of opinion that the 
judgment of the High Court was right, and they will humbly ad- 
vise Her Majesty that this judgment be affirmed and the appead 
dismissed, with costs (1). 

' (1) It is worthy of notice that Act. I. under attachment by order of any 

of 1845, sect. 5 (upon which sect. 6 Judicial authority" (saying nothing of 

of Act XL of 1859 has been modelled), the collector) special notifications nearly 

provides in th^ case of intended sales the same with those which are required 

for the recovery of ** arrears of estates by Act XI. of 1859, sect. 6. 



106 INDIAN APPEALS. [L. B 



Respondents. 



J. a* BTJNATH LALL . 4 . . • . . • Appellant ; 

1873 AND 

DeTo!!!; RAMOODEEN CHOWDRY, MOHUNT 

1874 PARSOO RAM DOSS, RAMANOOGRAH 

Jan. 31. SAHOT, MOULVIE MAHOMED AHSEEN, 

— MOHUNT ANUND DOSS, KASHI PER- 

SHAD SINGH, and MUSSUMAT (name 

unknown). Mother and Guardian op 

BABOO GUNESH PERSHAD NARAIN 

SINGH AND KISHEN KISHORE NARAIN 

SINGH 

On Appeal from the EigJi Court of Judicature (U Fort WiUiam, 

in Bengal. 

A mortgage of an undivided share in land may be enforced against lands 
which, under a butwara or revenue partition, have been allotted in lieu of 
such share, whether such lands be in the possession of the mortgagor or of 
one who has purchased his right, title, and interest 

Lands allotted in severalty by the butwara to the co-sharers of the mortgagor 
are not subject to the mortgage. 

The case of Nawdb Sidhee Nuzur AU K?um v. Rajah Ojoodyaram Khan (1} 
approved. 

± HE question in this appeal was whether lands allotted in sever- 
alty on partition by bntwara, in lien of an undivided share in an 
estate, were subject to a mortgage which had been made of the 
share before the partition. 

The following are the facts : — 

Oopal Narain Singh was, with others of his branch of the 
family, the undisputed joint proprietor of 8 annas of mouzahs 
Ounniporebga, Pembrmnday Tajpore Bvitimpore, and Mudwee^ toge- 
ther with a number of other mouzahs in zillah Tirhoot. 

♦ Present :^-Tbe Right Hon. Sm Jambs W. Colvilb, The Eight Hon. Sir 
Montague K Smith, The Bight Hon. Sib Bobebt P. Gollieb, and The Bight 
Hon. Sib Lawbencb Peel. 



(1) 10 Moo. Ind. Ap. 640. 
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On the 18th of September, 1858, some of the other joint pro- j. a 
prietors applied to the collector for butwara^ or partition, nnder ig73-4 
Begtdation 19 of 1814. Btjnath 

On the 29th of October, 1859, an ameen was accordingly de* ^^^^ 
pnted by the collector to make a measurement of the entire joint Bamoodben 
estates, for the purpose of partitioning them. The ameen was for ..^ 
a considerable time engaged in this work, with the full knowledge 
of all the parties interested, who raised from time to time various 
objections, and put in petitions in support of their contentions. 

While this partition was proceeding, on the 24th of September, 
1860, an instrument, purporting to be a conditional sale of his 
8 annas' interest in Ounnipor^a and Pemburinda, and to be in 
consideration of an advance of Bs. 26,050, was executed by Oopal 
Narain Singh to the Appellant. 

By this instrument, which was registered, Gopal Narain Singh, 
while describing himself as proprietor of 8 annas of GunniparAeja 
and Pemburinda and Buttunpore, and professing to mortgage his 
interest in the two former mouzahs, in express terms excepted from 
the mortgage his 8 annas of Tajpore. Butiunpore, and made no 
mention of his interest in Mudwee, nor in the other mouzahs in 
which he was then interested to the extent of 8 anna& 

On the 31st of July, 1862, the collector drew up a partition 
statement, whereby there was awarded in respect and in lieu of the 
one undivided moiety of the said Oapal Narain, in the talook 
aforesaid, the following parcels of land, viz. : — ^the whole of mouzah 
PenJntrinda; the whole of mouzah Tajpore BuUunpore; a por- 
tion of mouzah Mvdwee; the whole of mouzah Miistafapore, alias 
Joydnghpore, and thirty-six beegahs odd cottahs of land inChnnnir 
poT^ah. The partition was duly sanctioned by the higher 
revenue authorities. ^ 

Qopal Narain Singh, or his representatives, remained, after the 
partition, in possession of the land allotted to him, until his right, 
title, and interest in the same respectively were sold in execution 
of decrees against him, viz. : his right, title, and interest in mouzah 
Pembwrinia on the 24th of December, 1862, to Hurreehur Chowdry 
and others; his right, title, and interest in mouzah Tajpore Buttun^ 
pore on the 23rd of December, 1862, to Movlvie Mohamed Ahseen and 
Kashi Persihad Singh; his right, title, and interest in mouzah 



1 08 INDIAN APPEALS. [L. R. 

J. 0. Musiafapore on the 8th of December, 1864, to Bamonoograh Sahoy; 

1873-4 his right, title, and interest in the portion of Mudwee which was 

ByjkIth allotted to him, on the 7th of February, 1865, to Mohunt Par^ 

^^^^ BOO Bam Doss. 
Ramoodebn The Appellant obtained an order for foreclosure of his mortgage 

' on the 12th of December, 1864, under the provisions of Begula- 

tion 17 of 1806. 

The present suit was instituted on the 24th of January, 1865, 
by the Appellant, the mortgagee. 

The original Defendants were, in addition to the representatives 
of Gojpdl Narain Singhy who had died (which representatives did 
not defend): Istly, the said Hv/rreehur Chowdry and others; 
2ndly, the said Mahomed Ahseen ; and Srdly, the said BamoMoograh 
Sahoy, 

The Bespondent Kashi Pershad was afterwards brought on the 
record as a Defendant, as being interested jointly with Mohamed 
Ahseen in the purchase of Tajpore BvUunpore ; and the Bespon- 
dent Mohv/ni Parsoo Bam Doss was also admitted to defend his 
interest as purchaser of the part of Mudtcee claimed by the 
Plaintiflf. 

The Appellant by his plaint asked for determination of his titlp 
to and possession of all Perr^rinda and Joysinghpore, and 8 annas 
of Tajpore BuUunpore, and 2 annas and some fractions of Mudwee 
(i. e., the portion allotted to Oopai Narain Smgh, and purchased 
by the Bespondent Parsoo Bam Doss), 

The ground of the claim was, that as one-half of Chinniporebeja 
and Pembtmnda had been mortgaged to Appellant by Gopal 
Narain 8ingh, when proprietor of one-half of those two as well as 
of nine other mouzahs, together with other lands, and as the col- 
lector had afterwards by his final award allotted to others of the 
joint owners the whole of Chmniporebeja, had given to Gopal 
Narain Singh the whole of Joysinghpore^ the remaining 8 annas of 
Tajpore Buttunpore, and the two annas odd oi Mud/wee, in satisfaction 
of his share in the joint estate, he, the Appellant, was entitled to 
treat as included in his mortgage the lands so given in severalty, 
although they were not named in the original mortgage, except 
the 8 annas of Tajpore BMtmpore, which had been expressly 
excepted in the mortgage deed. 
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The Defendants, with the exception of Mohunt Parsoo Bam J. a 

D088, Mahomed Ahseen, Kashi Pershad Singh, and Mohunt Animd 1873-4 

Do8Sy pat in defences as to Pemburinda and Joysinghpore, and Btjnatu 

alleged (inter alia) that the Plaintiff's mortgage deed was collnsive ^^ 

and fraudulent Bamoodeen 

Chowdrt. 

The four persons just named pleaded that as their respective — 
purchased lands were not included in the alleged mortgage deed 
(Tajpore Buttimpore being expressly excluded), the Appellant 
could have no rights as against them. 

And Parsoo Bam Do8$ also impeached the Appellant's deed as 
collusive. 

The issues settled for the determination of the suit were as 
follows : — 

First Whether the deed of conditional sale propounded by the 
Plaintiff was real and bond fide, or whether the same was executed 
by collusion of the Plaintiff with the said Oopal Narain, and in 
fraud of creditors of the latter. 

Second. Whether the Plaintiff was entitled to recover possession 
of the parcels held under the partition in exchange for the property 
covered by the mortgage. 

On the 8th of January, 1866, the Principal Sudder Ameen 
delivered his judgment, and held the Appellant to be entitled to 
a decree for possession of all Pemburinda and Joysinghpore^ 8 annas 
of Ta^>ore BiMunpore, and the portion of Mudwee claimed, less 
some lakhiraj lands in Mudwee^ which he considered ought to be 
excepted. 

ne held that the mortgage deed was lona fde. He declared 
that the Defendants, who only purchased the right, title, and 
interest of the said Qopal Narain^ could have no higher right 
than he had in the parcels purchased by them, and that as the 
right in the undivided moiety of the original mouzahs remaining 
to the said Qopal Narain was no more than a right or equity to 
redeem the same, his right in the land allotted to him, in lieu of 
that undivided moiety, was of a no higher order, and that the 
right and title of the Appellant (having duly foreclosed his mort- 
gage) prevailed against theirs. 

From this judgment four distinct appeals were presented to the 
Judge of Tirhoot by the various Defendants other than the repre- 
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J. c. scntatives of Oopal Narain Singh, and the present Appellant also 

1873-4 appealed in respect of the exceptions made by the judgment of 
Btjnath ^^ Principal Sudder Ameen. 

I'^LL On the 14th of June, 1867, the Judge of Tirhoot reversed the 

Ramoodeen decree of the Principal Sadder Ameen, on the single ground that 

— ' the alleged mortgage deed had been collusively executed to 
protect the estate of Oopal Narain Singh from creditors. 

From this judgment the present Appellant appealed specially to 
the High Court, a Division Bench of which, on the 14th of May, 
1868, reversed the Judge's judgment, on the ground that he had 
not taken into his consideration certain important facts, and 
directed that the regular appeal from the Principal Sudder Ameen 
should be transferred to the High Court for hearing and decision. 
The said five appeals accordingly were transferred to the file of 
the High Court, and the appeal of the present Appellant having 
been dropped, the other four appeals were numbered as follows : 
that of Bamodeen Chmodry (1) was numbered 96 ; that of MohwfU 
Parsoo Ram Dass (2), 100 ; that of Ramanoograh Sahoy (3), 101 ; 
and that oiMovIvie Mohamed Ahseen and Kashee Pershad Singh (4), 
102, all of 1868. These four appeals were heard together as 
on remand, before the Division Bench, composed of two Puisne 
Judges, Messrs. Kemp and JacJcson, who were divided in opinion 
upon the issue of fact, and delivered separate judgments thereon, 
which were separately recorded in the appeals, 96 and 101 only. 

The separate judgment of the senior Judge, Mr. Justice Kemp, 
found and declared that the alleged conditional purchase by 
the Plaintiff from Oopal Narain Singh was fictitious, and that 
no consideration passed ; the judgment of the junior Judge, Mr. 
Justice Jackson, on the other hand, found and declared, in accor* 
dance with the finding of the Principal Sudder Ameen, that the 
deed of mortgage was established. The junior Judge, however, 
went on to determine the point of law which was not touched by 
the judgment of the senior Judge, and declared and decided that 
this Appellant was not entitled to a decree for such portion of the 
lands, the subject of the suit, as was not expressly mentioned by 

(1) Bepresenting the purchaser of (3) Purchaser of Jfwsfc/apore. 
Pemhurinda, (4) Purchasers of Tajpore Buttun^' 

(2) Purdbaser of Mvdwee. jpwe. 
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name in the said kat kubala, and that the judgment of the Prin- J* O. 
dpal Sadder Ameen, so far as regarded such portion of the lands 1873-4 
as were given in exchange, and not named in the deed, ought to be Btjnath 
reversed. ^t^^ 

The said two Judges having, in the appeals No. 96 and 101, ^^^^™ 
su£Sciently declared and recorded the difference of opinion upoa ^— 
the issue of fact aforesaid, did not repeat such declaration in their 
judgments in the other two appeals, Nos. 100 and 102, but in 
respect to those appeals recorded a concurrent opinion upon the 
point of law, declaring and deciding to the effect that the Plain- 
tiff, this Appellant, had ** no lien " (as they expressed it) on the 
parcels in question in these last-mentioned appeals, which were 
not named in the deed of conditional sale, as against the Defen-^ 
dants, who were purchasers in execution, and they accordingly 
reversed, with costs, the judgment of the Principal Sudder Ameen, 
so &r as relates to the lands claimed by the Plaintiff in each of 
these appeals. No. 100 and 102. 

The two Judges of the said Division Bench having been divided 
in opinion as aforesaid, the said separate judgment of the senior 
Judge, Mr. Justice Kemp (although only formally recorded in the 
two appeals, No. 96 and 101), prevailed and became the judgment 
of the Court in all four appeals. The Plaintiff accordingly, under 
the Letters Patent (which declare that an appeal shall lie to the 
High Court from the judgment of two or more Judges of the said 
High Court whenever such Judges are equally divided in opinion) 
preferred four separate appeals to the High Court from the four 
judgments of the Division Bench. 

Such last-mentioned four appeals having been heard together 
before a full Bench of the said High Court on the 7th of Decern* 
ber, 1869, consisting of the Chief Justice and two Puisne Judges, 
the Court declared that it could hear the appeal so far only as 
it related to the judgments of the Division Bench in appeals 
Nos. 96 and 101 in which the Judges differed, and with regard 
only to that part of the property in respect of which they dif- 
fered. The decree found and declared, in accordance with the 
judgment and finding of the Principal Sudder Ameen, and the 
separate judgment of Mr. Justice Jaekson, that the deed of con- 
ditional sale was a registered document, that the payment of the 
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J. 0. consideration for sach deed was proved ; that Oopal Narain had 

1878-4 the benefit of the money, and that the alleged collusion had not 

Byjnath bcGii proved, * 

Lall rjijjQ Plaintiff, the present Appellant, was accordingly thereby 

Ramoodben declared entitled to a decree aerainst the Defendants, Hv/rreehur 

Chowdbt. y,* - 

Chowdry and Bamanooffrdh Sahoy, the Bespondents in the said 

appeals, 96 and 101, but such declaration was limited ^^ to the extent 
mentioned by Mr. Justice E, Jackson." 
From that decision the present appeal was brought 

Mr. Leiih, Q.O., and Mn C. W, Arathoon, for the Appellant : — 

After so many findings it must be taken as established that the 
mortgage was made for value. The subject of the mortgage was 
the interest of the mortgagor in the land. It was undivided ; it 
is now held in severalty, but it is substantially the same thing 
which was mortgaged to the Appellant, and he has the same rights 
against the purchasers of the right, title, and interest of Oopal 
Naram that he had against Oopcd Narain himself. 

Butwara has the effect of apportioning revenue : the whole land 
is no longer subject to payment of revenue ; but when the collector 
apportions the revenue to each part the new owner of that part 
becomes liable to pay it. The mortgagee could not have inter- 
vened in the butwara proceedings ; the mortgagor was, as it were, 
a trustee for him in respect of what the mortgagor obtained in 
substitution for the donor's share which he mortgaged to him. He 
claims the same lien on the substituted property thathehctdto the 
property originally mortgaged to him. 

Butwara is not a mere revenue arrangement ; it creates a new 
estate in individuals. Instead of an undivided moiety each person 
takes lands defined by limits and measurement. 

Mr. Doyne, and Mr. L. W. Cave, for the Bespondents (the Appel- 
lants in Cases No* 100 and 101) : — 

Our clients claim under purchases of two estates which were 
admittedly not comprised in the original mortgage ; and although 
they filed no cross appeal, they are entitled to impeach the 
validity of the mortgage^ because their appeals were never before 
the High Court, and were not affected by the last decree. 
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It was notorious at the time of the mortgage that botwara pro- J. c. 
ceedings were in progress. 1973-4 

The deed of mortgage was duly registered, so that if an intend- n^^^u 
ing purchaser of any of the lands of Gopal Narain had examined ^^^^ 
the register, he would have seen that certain moazahs were ex- Bahoodeev 

pressly excepted from the mortgage, and would have been led to " ^^' 

think he might safely purchase without regard to the mortgage. 
The Appellant never appeared, nor could he have appeared, bel'ore 
the collector who was making the butwara. In the butwara regu- 
lation there is only one clause which mentions objections. 

The mortgagee might have held to his first security if not 
satisfied with the butwara arrangements, and might have made the 
lands liable to his mortgage. He might have foreclosed on 8 annas' 
share of the mouzahs mentioned in his mortgage. 

Co-sharers who seek partition ought to acquaint themselves with 
existing incumbrances. 

The purchase of the Respondents was made hond fide in open 
market ; and it will have a serious effect as to partitions if a 
mortgagee lies by for years, as a mortgagee may, and then comes 
in to set aside intermediate estates. What the collector allotted 
to Oopal Narain was in substitution for his joint interest in the 
whole estate ; but what Oopal Narain mortgaged was his joint 
interest in the estate, with certain specific exceptions. The mort- 
gagee cannot in any event be entitled to any land except that 
which was substituted for the lands included in the mortgage. 

The burden of shewing that the mortgage was made without 
consideration was erroneously thrown upon the Respondents. The 
evidence of its being made in good faith is not satisfactory. All 
that the collector cares for in a butwara is to apportion the Govern- 
ment revenue, and but for this the partition might be as well 
effected among the parties themselves. Only the interests of the 
co-sharers are affected by partition. Incumbrancers do not lose 
their hold on the lands which have been charged in their favour. 
They cannot appear before the collector and are not affected by 
what he does. If they were, a mortgagee might defraud incum- 
brancers by accepting less than he is entitled to ; and this might 
happen equally in a partition made without the intervention of the 
public ofiScer. If there be an exchange, and one party takes land, 

VOL.L 1 
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J. C. not knowing that it is subject to a mortgage, the mortgagee, 

isa^ though there is no privity of contract between them, may enforce 
b^jnIth ^^ security, and the sharer who is damnified may have his remedy 

Lall against his coparcener who has deceived him. 
Kamqodkbn The mortgagee cannot have the security of both estates, and at 

' the titn^ost can only have a right to elect whether he will go 

against the land originally mortgaged, or that which has been 
taken in exchange ; and if he elect to go against the latter he can 
have no rights till he elect, and must take it subject to any into 
mediate charges made by his mortgagor. 

The foreclosure proceedings are not here ; but they could only 
be against the land actually included in the mortgage, not against 
land expressly excluded. If there is any substitution at all, it 
could only be by act of law in a regular suit, not by the mort- 
gagee's own act. He cannot have two equities, against the 
original subject of the mortgage, and against that which has been 
substituted. 

By instituting foreclosure proceedings the mortgagee took up 
his position. He had then a conditional sale to him. Having 
elected he cannot change, but must hold to the property originally 
mortgaged to him. 

Mr. Leith, in reply. 

1^74 The decision of their Lordships was pronounced by 

Jan^h The Eight Hon. Sib Montague E. Smith : — 

The suit out of which these appeals have arisen was brought by 
the Appellant to recover possession and be registered as proprietor 
of various parcels of land, all of which once belonged to one 
OopaJ Narain 8ingh, deceased, but had afterwards been purchajsed 
by different persons at several sales in execution of decrees against 
him. The Defendants were the representatives of Oopai Narain 
Singhy and the several auction purchasers; and the title on which 
the Plaintiff sued was based upon a deed of mortgage by way of 
conditional sale alleged to have been executed to him by Oopd 
Narain Singh; and upon the proceedings subsequently taken 
under Begulation 17 of IS06 to foreclose that mortgage. 

The principal defences raised in the suit, and indeed the only 
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defences now to be considered, were — 1st, that the mortgage deed J. c 
haying been made collusively and without consideration, was 1374 
fraudulent and void as against the auction purchasers ; and, 2nd, bytnath 
that even if it were good against theoi, it conferred no title on the ^^^^ 
Plaintiff to several of the parcels claimed by him. Ramo(>i)rrk 

The Principal Sudder Ameen who tried the cause in the first *J^**^- 
instance decided the first question in favour of the Plaintiff, and 
gave him a decree for the lands claimed with the exception of 
some which are now no longer in dispute. 

Against this decree, which bears the 8th of January, 1866, the 
different Defendants presented four separate appeals, the Plaintiff 
also preferring a cross appeal to the Judge of Zillah Tirhoot. 
That officer on the 14th of June, 1867, decided t'hat the Plaintiff 
had fedled to establish that the mortgage deed was executed bond 
fde^ and dismissed the suit. His decree was, however, reversed 
on special appeal by a division bench of the High Court, which 
transferred the regular appeals for final hearing and decision to 
itself. There is no further trace of Plaintiff's cross appeal ; but 
the appeals of the different Defendants were separately numbered 
in the High Court as Nos. 96, 100, 101, and 102, and were heard 
by this division bench, consisting of Mr. Justice Kemp and Mr. 
Justice Jackson, which made a separate decree in each. On ap« 
peals Nos. 96 and 101, the two Judges were divided in opinion, 
Mr. Justice Kemp holding that the mortgage was a fictitious 
transaction in which no consideration passed, and that the suit 
ought on that ground to be dismissed generally; and Mr. Justice 
Jackson holding that the mortgage deed was executed hond fide 
and was valid, but that the Plaintiff could recover only such of 
the parcels claimed as were specifically mentioned in the deed. 
Accordingly, each of the decrees originally made on these appeals 
stated that the senior Judge had given a decree for the dismissal 
of the suit; but that the junior Judge dissented therefrom, and 
was of opinion that the Plaintiff ought to have a decree for 
certain of the lands claimed, inasmuch as they were included in 
the mortgage deed ; but that his claim to others which were held 
not to be covered by the deed should stand dismissed. 

In deciding the appeals Nos. 100 and. 102, the two Judges con- 
curred in the dismissal of the suit as against the parties appellant. 



1 1 fi INDIAN APPEALS. [L. R. 

J. 0- on the ground that none of the lands sought to be recovered from 
1874 them were covered by the mortgage deed ; touching the validity of 
nYjNATH which they expressed no opinion. 
^^^ In this state of things tKere was a reference to a full bench of 

r AM00D8EN tho High Courty which held that it was only competent to deal 
nowDBY. ^.^^ ^j^^ ^^^ appeals in which the Judges had expressed conflict- 
ing opinions, and with the particular point on which they differed. 
And having thus limited the reference to the appeals Nos. 96 and 
lOly and to the question of the bona fides and validity of the mort- 
gage deedy it decided that question in favour of the Plaintiff (the 
present Appellant). The result was that the final decrees upon 
all the appeals were drawn, up in accordance with the principle 
laid down by Mr. Justice Jackion. The Plaintiff appealed to Her 
Majesty in Gouncil in each case ; but the four appeals were after- 
wards consolidated, and have been heard as one appeal by their 
Lordships. Of the Respondents those only who were Appellants in 
Nos. 100 and 101 have appeared here by counsel. 

Mr. Doyne on their behalf insisted that, although they had filed 
no cross appeal, they were nevertheless entitled to impeach the 
validity of the mortgage deed, on the ground that their appeals 
were never before the full bench of the High Court, aud conse- 
quently were not affected by the last decree. Their Lordships do 
not think it necessary to examine very nicely into the question of 
right, because they are of opinion that» if the right be conceded, 
nosufiScient grounds for coming to a conclusion upon the hona fides 
and validity of this deed other than that in which the Principal 
Sudder Ameen, one of the Judges of the division bench, and the 
three Judges who composed the full bench of the High Court 
have concurred, have been laid before them. There may be in the 
transaction circumstances of suspicion arising out of the position 
in life, and presumable means of the Plaintiff; but there is no 
evidence on which their Lordships would feel justified in over-ruling 
so many concurrent judgments. 

This disposes of the first defence raised [in this suit ; and the 
only remaining question is whether the principle applied by Mr. 
Justice JacJcson is correct; or whether the High Court ought 
to have affirmed the decree of the Principal Sudder Ameen in its 
integrity. 
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To elucidate this qnestion, which is both novel and difficult, J. 0. 
it is necessary to consider the facts of the case somewhat more in i874 

detail. Btjnath 

Oopal Narain DosSf the mortgagor, was, on the 24th of Septem- ^^ 
ber, 1860, when he executed the deed of conditional sale, the Ramoodebn 

Ohowdbt. 

undisputed owner of an 8*anna undivided share in an estate — 
consisting of three uslee mouzahs, called QanniporAeja^ Pern- 
hwrindci^ and Tajpore RtUtunpore, to each of which certain 
dakhilee villages were appurtenant. The deed describes him as 
proprietor of 8 annas severally of the two first mouzahs, and 
inhabitant and shareholding proprietor of 8 annas of Tajpore 
Buttunparey and some argument was sought to be raised on this 
distinction. Their Lordships, however, conceive that the utmost 
which it imports is that he may have collected his share of the 
rents of the two first mouzahs separately, and the rents of the 
other mouzahs jointly with his coparceners, it being perfectly clear 
from what afterwards took place that his interest in the whole * 
estate was an undivided moiety. In this state of things he exe* 
cuted a conditional sale of ** the whole and entire 8 annas out of 
the whole 16 annas severally of mouzahs QunniparAeja and 
Penilmrinday^ as a security for the sum of 26,050 company's 
rupees, expressly excepting from the operation of the deed the 
8 annas of Tajpore RmMunpore and certain BromvUur and other 
lands devoted to religious or charitable purposes. 

Before the execution of this mortgage, and as early as Septem* 
ber, 1858, some of the other sharers in the estate had commenced 
proceedings to effect a butwara, or partition, of the whole estate^ 
under the provisions of Begulation XIX of 1814. The usual pro* 
ceedings were had, not, as appears from the collector's proceeding, 
dated the 31st of July, 1862, without disputes between the co* 
sharers, and objections on the part of Oopdl Narain Singh in 
particular. The partition was finally made by the last mentioned 
proceeding, which was duly confirmed by the supefkior revenue 
authorities. Its effect as regards Qopal Narain Singh was to 
allot to him, to be held in severalty, and in lieu of his undivided 
moiety of the whole estate, the whole of mouzah Peniburinda, 
the whole of the principal mouzah of tajpore BuUunpore, with a 
2 annas and 15 gundas^ share of its dependency mouzah Mudwee, 
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L. 0. the whole of mouzah MoviAixiLfa'poTe^ or Joysingpore^ a dakhila, or 
1874 dependency of ChmniporA&lah, and thirty-six beegahs and odd 
Btjnath cottahs of other land in the last-named principal mouzah. 
^^ Oopal Narain Singh was duly put into separate possession of 

iiAMooDMN these parcels. 

— ' He did not, however, long remain in possession, 

[His Lordship here enumerated the execntion sales of the 
allotted land (1).] 

In the meantime the Appellant had proceeded to foreclose his 
mortgage. The proceedings taken for that purpose began on the 
12th of December, 1863, and the final order for foreclosure was 
obtained on the 12th of December, 1864. Their Lordships think 
it is established by the evidence that all the purchasers under 
the execution sales;, except the Mohunt, whose purchase was 
subsequent to the foreclosure, had due notice of these proceed- 
ings. 

The Principal Sudder Ameen's decree gave to the Appellant the 
whole of mouzah Pemburinda, the whole of mouzah MiJislafapore, 
8 annas of mouzah Tajpare Ruttwnpore^ and 193 beegahs and a 
fraction of mouzah Mvdwee^ to which quantity, for reasons which 
are not now impeached, he reduced the Appellant's claim. 

The decrees under appeal disallowed the Appellant's claim to 
any portion of the two latter parcels, and gave him only one-half 
of the share in Pemhurinda^ which he claimed as against the 
Bespondent Bamoodeetk Ohotvdry, and only 8 annas of Mudafor- 
pore. 

The principle for which the Appellant contends, and that on 
which the Principal Sudder Ameen proceeded, is that the mort- 
gagee is entitled to whatever was allotted to the mortgagor on the 
partition in respect or in substitution of his undivided 8-anna 
share in mouzahs Chmniporebga and Pemhurinda, which was 
the subject of the mortgage, and that this includes all the parcels 
now in dispute* 

The principle on which the High Court has proceeded, and for 
which the Bespondents contend, is, that the Appellant can 
recover nothing which is not expressly named in and covered by 
th6 mortgage deed, and consequently that he can take no part of 

(1) See p 107, 8upra. 
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monzali Tajpore and its dependencies, and only an 8-anna share J; C 

of mouzah Pemburinda, and an S-anna share of MustafaforSy the 1874 

latter being the only portion of monzah QunmporAya which is in btjnatu 

dispute. ^ 

It will be convenient to consider, first, what in such a case would Bamoodibh 

CaOWDBY. 

be the rights of the mortgagee against the mortgagor; and, ..-*^ 
next, whether the Bespondents stand in any better position than 
the mortgagor. 

Now, what was the subject of this mortgage ? It was an un- 
divided moiety in two out of three villages forming a joint and 
undivided estate. The sharers, however, do not appear to have 
been members of a joint and undivided Hindu family, but to 
have enjoyed their respective shares (at all events their shares in 
Grunnipor^ja and Pemhurinda) in severalty. It is therefore clear 
that the mortgagor had power to pledge his own undivided share 
in these villages ; but it is also clear that he could not, by so 
doing, affect the interest of the other sharers in them, and that the 
persons who took the security took it subject to the right of those 
sharers to enforce a partition, and thereby to convert what 
was an undivided share of the whole into a defined portion held in 
severalty. 

The partition which actually took place in this case was not one 
which had for its sole object the division of the joint estate by 
metes and bounds, an object which might be effected by the 
private agreement of the parties. It had for a further object the 
apportionment of the public revenue assessed on the whole estate^ 
so as to relieve each proprietor from the obligation to pay that 
revenue in 8o?MZt>,and to make him responsible only for the amount 
to be charged on his separate and defined share. To such a 
partition the state necessarily became a party, for the protection 
of the revenue, and it was one which could only be effected by 
the machinery of the Begulation. The provisions of Begula* 
tion XIX of 1814 appear to their Lordships to have been care- 
fully designed to secure a fair partition of the estate to be divided. 
The division is to be made, in ordinary cases, by a public officer 
(the ameen) acting under the orders of the collector. Even i^ 
under the 22nd section, the terms of the partition are proposed by 
the parties, or referred by them to arbitration, the law still 
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J. 0. requires tbe intervention of the ameen, before whom the accounts 

1874 are to be produced and verified, and in whose presence and subject 

Btjnath ^ whose inspection the division is to be made. When the terms 

^^^ have been so settled they must be sanctioned by the collector, and 

Ramoodeeh afterwards by the superior revenue authorities. The partition, 

— . * after it has been so sanctioned, is declared by sect. 20 to be final, 

subject to the power reserved to the Governor-General in Council, 

by sect. 25, of directing a fresh apportionment of the revenue in 

cases of proved error or collusion at any time within ten years after 

the confirmation of the partition. 

Let it be assumed that such a partition has been fairly and con- 
clusively made with the assent of the mortgagee. In that case, 
can it be doubted that the mortgagee of the undivided share of 
one co-sharer (and, for the sake of argument, the mortgage may 
be assumed to cover the whole of such undivided share), who has 
no privity of contract with the other co-sharers, would have no 
recourse against the lands allotted to such co-sharers ; but must 
pursue his remedy against the lands allotted lO his mortgagor, and, 
as against him, would have a charge on the whole of such lands. 
He would take the subject of the pledge in the new form which it 
had assumed. 

It appears, however, to have been settled by decisions, and upon 
the construction of the Begulations, first, that no such partition 
can be disturbed by a Civil Court ; and secondly, that a mortgagee 
who has not perfected his title by foreclosure, and the consequent 
tial decree for possession, can neither compel a partition nor be a 
party to the butwara proceedings. And this latter point has been 
the foundation of one of the principal (arguments addressed to their 
Lordships by the learned counsel for the Bespondents. 

It was argued that, as the mortgagee could not be a party to 
the butwara proceedings, so, upon general principles of jiurispra- 
dence, he could not be held to be bound by them ; that, conse- 
quently, he was at liberty to enforce his rights against au undivided 
share in every parcel specified in the mortgage deed to which- 
soever of the co-sharers such parcel might have been allotted, but 
that he could not claim more. The objection that, in such a case, 
he must either forfeit part of his security or pursue his remedy 
against those with whom he had no privity of contract was met by 
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the suggestion that the co-sharers thus injuriously affected would, J. c. 
upon the principle of implied warranty such as exists in this 1874 
country on a title acquired by partition or exchange, have a Byjnath 
remedy over against the mortgagor, even if the consequence of ^^^ 
that were the re-opening of the partition. And it was further Bauckween 

argued that, if the contention of the Appellant concerning a 

partition by butwara were oorrect, it must be equally true of 
a partition by private arxangement; and that in either case 
an unequal partition might be effected by collusion between the 
mortgagor and his oo-sharers with the object of defrauding the 
mortgagee. 

Upon this it is to be observed that fraud would be a substantive 
round for relief, and that, if the fraud supposed were effected by 
private arrangement, the mortgagee would have a dear remedy 
against all who were parties to it in the Civil Court. 

In the more improbable case of such a fraud being effected by 
means of butwara proceedings, his remedy might be more di£5calt 
by reason of the finality of the partition, and the incapacity of the 
Civil Court to entertain a suit ta disturb it But without entering 
into these nice questions, which do not directly arise on this 
appeal, their Lordships deem it sufficient to observe that the 
finality of such a partition cannot be greater than that of the 
purchase of an estate at a sale for arrears of the public revenue ; 
and that even in this latter case Courts of Justice have found the 
means of relieving the person injuriously affected by frand. (See 
the ease of Na/wah Sidhe^ Nuzur AK Khan and Rajah Ojoodyaram 
Khan (1)). In such cases, however, the alleged fraud is the 
ibundation of the suit, and it is diffieult to see upon what princi- 
ple, in the absence of that or some equivalent cause of action, the 
mortgagee^ who could not have sued the co-sharers for a partition, 
could have any remedy against them et their separated shares, 
which, under the butwara, had become distinct estates. And if he 
does not claim to have such a remedy, but is content to claim, as 
the subject of his security, that which his mortgagor has received 
in substitution of the original pledge, it is still more difficult to see 
what right the mortgagor can have to resist such a claim, or to say, 

(1) 10 Moore*8 Ind. App. Ga. 640. 
VOL.L K 
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J. 0. I> being in possession of the new estate, insist on your being limited 

1874 to the old. 
Byjnath ^^ *^® present case there is not a suggestion of fraud, nor is 

Lall there any ground to suppose that the partition was other than fair 
BAMooDBisijr and equal. The mortgagee is content to accept what has been 

..» ' allotted in substitution of the undivided interest as the fair 
equivalent of it. Their Lordships are of opinion, not only that 
he has a right to do so, but that this, in the circumstances 
of the case, was his sole right, and that he could not success- 
fully have sought to charge any other parcel of the estate in 
the hands of any of the former co-sharers. There is, there- 
fore, no question here of election, or of the time when the election 
was made. 

A distinction has, however, been taken between the parcels m 
the possession of the Bespondents, Ramoodeen Chowdry and 
Bamanoogrdh Sahotfy and those in the possession of the Mohunt 
and of the Bespondents Mahomed Ahseen and Kaahi Pershad Singhy 
on the ground that the latter are portions of the roouzah Tajpore 
RtUiunpore, which was expressly excluded from the security. It 
is certainly possible to conceive cases in which, the security not 
covering the undivided share in the whole estate, it might be 
difiQcult to determine which of the lands allotted in substitution of 
that share represented the mortgage premises. No such difficulty, 
however, exists in the present case, inasmuch as the whole of 
Tajpore Muttunpore was allotted to Oopal Narain Singh on the 
partition. He was already entitled to an 8-annas undivided share 
in this mouzah, which, being excluded from the mortgage, is not 
claimed by the Appellant. But it follows from this that whatever 
portion of this mouzah was allotted to him in excess of those 
8 annas must have been so allotted in substitution of his interest 
in the mouzahs Ounniporeheja and Pemburinda, and, therefore, 
became subject to the mortgage. Their Lordships, therefore, are 
of opinion that, if all the parcels in dispute were still in the pos- 
session of Gopal Narain Singh^ he would have no defence to the 
Appellant's claim in respect of any of them. 

The only remaining question is, whether the Bespondents other 
than the representatives of the mortgagor are in a better position 



VOL. L] INDIAN APPEALa 123 

than lie would have been. They were all mere purchasers at J. c. 
execution sales of his right, title, and interest (the Mohuut pur- i874 
chasing at a date subsequent to the final foreclosure), and could ByjnTth 
acquire no higher rights than he possessed at the date of the ^^ 
purchase. In respect of such purchases, the question whether Ramoo^ebm 

' they were made with notice of the Appellant's title is not very 

material ; but if it were, there is no doubt that they were made 
with such notice. Not only was the mortgage deed registered, 
but all the Respondents, except the Mohunt, whose title had not 
then accrued, seem to have been served with notice of the fore- 
closure proceedings, and might have claimed the right to redeem. 
They had, also, notice of the partition. To say that they were 
deceived by the description of the mortgaged premises is to 
affirm, not that they had no notice of the Appellant's superior title, 
but that they mistook its legal effect. 

• Their Lordships are therefore of opinion that the decree of the 
Principal Sudder Ameen was right as against all the Respondents ; 
and they will humbly advise Her Majesty to reverse all the four 
decrees under appeal ; and^ in lieu thereof, to made a decree dis- 
missing all the four appeals, and affirming the decree of the 
Principal Sudder Ameen with the costs of the proceedings in 
the High Court, The Appellant must also have the costs of these 
appeals. 

Solicitor for the Appellant : T. L. WUson. 
Solicitors for Respondents : Watkins it Latteij. 
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J. 0» THE PORT CANNING LAND, INVESTMENT,^ 
i»74 RECLAMATION, AND DOCK COMPANY,/, 

-rTn/rrmT^i-. r^ }► APPELLANTS; 

LIMITED, A Company REaisxERED under I 
Act XIX, op 1857 (Plaintiffs) . • , J 

AND 

A. SMITH, Esquire, Chairman of the Muni-j 
ciPAL Commissioners of the Town of Canning (Respondent. 
(Dependant) . J 

On Appeal from the High Court of Judicature at Fort William, 

in Bengal. 

A. held debentures of B,^ a municipal body, and had a right to exchange 
them for lots of equal value, to bo selected by him from building lands be- 
longing to B, ; the rent of which lots was to be set off against the interest 
on the debentures. A, notified to B, that he had selected certain lots, 
and asked permission to retain the debentures for a time, setting the interest 
against the rent. B, consented to A*8 proposal, and at the same time in- 
formed A. that the selected lots exceeded the value of his debentures, and 
that he must pay the difference. A, made no reply to this communication. 

A. afterwards sued B, for interest on the debentures : — 

Held, that A. was not entitled to interest, the contract being complete, 
and the indication by B. of the difference in quantity not amounting to an 
introduction of a new term into the negotiation. 

A correspondence between A» and B, amounted to a contract for a purchase 
of a luture interest in immoveable property : — 

Hddf that such correspondence did not require registration under the 
Indian Begiatratian Acty 1866. 

IN this case the plaint sought to recover from the Respondent, as 
Chairman of the Municipal Commissioners of the Town of Canning, 
the interest alleged to be due upon a number of municipal deben- 
tures issued by the said commissioners, and held by the Appellant 
company. 

The main defence was, that under arrangements between the 
company and the municipal commissioners the debentures were 

* Present : — The Bight Hon. Sib James W. Colvile, The Bight Hon. Sib 
Montague E. Smith, The Bight Hon. Sib Bobeet P. Collieb, and The Bight 
Hon. Sib Lawbence Peeu 
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to be commuted for land, the company agreeing to pay the com- j. c. 
missioners a quit-rent equivalent to the amount of interest on the 1874 
debentures ; that the debentures were issued on certain terms of pobt Canning 
which the company had elected to avail themselveSy and that they j ^Land. 
could not now claim the interest. Bbglamation, 

There was also a technical defence on the ground that no notice dock Ck>. 
ot action had been given to the Defendant as required by the smith. 
Act, No. III. of 1864, 8. 87, of the Bengal O^meU. — 

Mr. Justice Phear, Judge of the High Court at OahuUa^ in its 
ordinary dvil jurisdiction, decreed in favour of the Plaintifis, 
assessing the damages at Bs.27,522. 

On appeal, a Division Bench of the High Court, on the 20th 
of September, 1869, reversed that decree and dismissed the suit 
with costs. From that decree the present appeal was brought. 

In 1850 the Grovemment of India passed an Act to enable 
improvements to be made in towns, whereby commissioners could 
be appointed to manage the affairs of any town, with full power to 
make all necessary contracts, levy taxes, Ac, for the purpose of 
carrying out the Act. 

Such persons were known as ^* Municipal Commissioners," and, 
in accordance with the Act, certain persons were appointed to act 
as such commissioners for the town of Cwnning, a new port on the 
river Mutlahf near Calcutta. 

In 1863 these municipal commissioners, with the sanction of 
Government, proposed to raise loans on debenture for ten lacs of 
rupees, and they issued a notice, which contained the following 
passages: — 

** The Municipal Commissioners of Canning ^ with the sanction 
of Government, are prepared to receive sealed tenders for loans on 
debenture for ten lacs of rupees for the general improvement of 
the town and port of Canning^ and the lands adjoining thereto, on 
security of the properties of the municipality as described in the 
annexed schedule, and on the credit of the existing rents of lands, 
and of the rents, rates, and taxes that may be hereafter imposed 
and levied on account of the municipal fund under the provisions 
of Act XXYL of 1850, or of any other Act that may be passed by 
the Legislature. The tenders are to be for sums of not less than 
Bs.600. The debentures will have a currency of five years, and 
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J. c. carry interest at the rate of 5^ per cent, per annum from their 

1874 respective dates. Interest to be paid half-yearly, on the 30th of 

PobtGavnikq June and the 31st of December, at the Bank of Bengal, 

iNVB^ENT "Debenture holders are to be entitled to convert their de- 

Keclamation, bentures to the extent of one-half of the entire loan raised, into 

AKD 

Dock Go. leasehold titles to lands in the town, within a period of two years 
SuiTH. f^^ ^^ issu^ o^ the debentures, at the rate of Bs.600 of loan for 
*^ one beegah of ground. Such privilege of conversion to be given 

to debenture holders in order of the dates on which applications 
for such conversion are received by the commissioners. The lease- 
hold title so conferred to be for sixty years on a rental of Bs.SO 
per beegah per annum, such leaseliolders to be further allowed to 
convert their leasehold into freehold tenures by a cash payment 
at the rate of Bs.600 per beegah, provided sach privilege be 
claimed within four years from the 1st of January next, and tiie 
privilege of conversion to be retained during the remaining cur- 
rency of the lease, but at a rate per beegah to be fixed at intervals 
of four years on a review and estimate of the then value of the 
leases, such value to be determined by the commissioners. Exist- 
ing leaseholders who become holders of debentures inay, under like 
conditions, convert such debentures at once into freehold tenure of 
their present leasehold property at the rate of Es.600 per beegah. 

" Schedule Properties. 

** Soonderbun Grant, No. 54. 

^1. 67^ beegahs of ground already let out for Es.7800 peif 

annum. 

'< 2. About 4196 beegahs of ground in the town not yet leased 

out. 

^' 8. 13,121 beegahs of ground outside the present town limit? 

partly let out to ryots and grantees, and yielding an annual rent 

of Bs.2,716. 

** Beserved portion of Grant No. 50. 

'^ 1,951 beegahs of land of which about one-half is out on 

temporary leases. 

" By order of the Board. 

^ 8. JET. Bohinson, Honorary Secretary to the 

Municipal Commissioners." 

In March, 1864, an Act was passed by the Council of the 



i 

\ 
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Grorernor of Bengai extending the powers of mnnicipal commis' J. 0. 
sionersy the new powers granted to them being very large, and the 1874 
87th section of that Act provided that no action should be brought pobt Canning 
against the municipal commissioners, or any of their officers, or j^^^^'^ 
any person acting under their direction, until one month's notice Beclamation, 
had been given in writing. The section proceeds '^ and until such Dock Co. 
notice be proved, the Court shall find for the Defendant." SMfTH. 

In July, 1864, the provisions of that Act were extended to 

Canning. 

On the 23rd of January, 1865, a company formed by one Mr. 
SehUler was registered under the name of the Port Canning Land, 
Investment, Bedamaiion^ and Dock Company, Limited, and the 
prospectus stated that the company was formed with the object 
of securing land in Canning, and improving it by building, letting, 
or selling. 

It also stated that the company would undertake the construc- 
tion of public works, and that it had obtained from the munici- 
pality extensive rights. 

It then proceeded thus : — , 

^ In addition to the above concession, the company had subscribed 
£25,000 to the 5^ per cent. Municipal Debenture Loan at 15 per 
cent, discount, with option to exchange within two years these 
debentures for land in the town of Canning, at the rate of Es.l800 
per acre in leasehold, and Bs.3600 per acre in freehold, and upon 
the condition, that for the present the municipal loan be dosed." 

It appeared that, irrespective of the land to be thus obtained, 
the company already held certain town lots at Canning, registered 
in the name of the company. 

Among the directors of the company were Mr. Schiller, Mr. 
KUbum, Mr. Whitney, and Baboo Bam Oopavl Ohose, all of whom 
were Municipal Commissioners for Canning. 

On the 13th of March, 1865, the new company wrote to the 
municipal commissioners in the following terms : — 

** To the Acting Secretary to the Municipal Commissioners 

** for the Town of Canning. 
^ Sir, — ^We are instructed by the directors of the company to in- 
form you that in lieu of the debentures which are to be given for 
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J. 0. the amount subscribed by them to the loan of the Commissioners 

1874 of the Town of Port Ckmning, they desire to possess land in lots 

PonCanving adjacent to the proposed new dock, and such other lots near to 

Inve^ent *^® railway, or in other desirable situations belonging to the oom- 

Reclamation, missioners, to such an extent as may be equivalent of said amount 

AND -, J -L 

DocKCk). of loan. 

Smith. ** ^^^ numbers of the lots more especially referred are noted 

below. 

^ We further beg to inform you that we are now prepared to pay 
in the sum of two and a half lacs agreed on 2l8t March, 
** Lots 148 to 153, ** We are, dear Sir 

162 „ 164^ « Toura faithfully, 

83 „ 84, ^ Biyrradaile, SchiOer, <& Co. 

199 „ 233, "Secretaries and Treasurers." 

169. 

On the 22nd of Match, 1865, the company paid in Es.250,000, 
and Bs.200; minus 15 per cent, discount: and subseqaently 
received fix)m the municipal commissioners 123 debenture bonds, 
representing Bs.250,200. 

The following is a copy of one of the debentures, all being in a 
similar form : 

"The Municipal Commissioners of the Town of Canning. 

" No. 268. 
" The 22nd day of March, 1865. 
*• By virtue of the Act No. III. of 1864 of the Council of the 
Lieutenant-Governor of Bengal, for making laws and regulations 
(the District Municipal Improvement Act)y we, the Commissioners 
of the Town of Canning, in consideration of the sum of six thousand 
rupees, paid to us by the Port Canning Land Investment, Bedama- 
tion, and Dock Company, Limited, of Calcutta, promise to pay to 
the said Port Canning Land, Investmsni, Reclamation, and Dock 
Company, Limited, or order, the said sum of six thousand rupees, 
five years after the date hereof together with interest thereon at 
the rate of 5^ per cent, per annum, payable half-yearly on the 
30th day of June and the 31st day of December in each year. 

*^ A. Bainhridge, Chairman. 
(Seal of the Municipal ** Alexr. Pendleton, Commissioner." 
Commissioners.) 
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In January, 1866, Mr. EUburnj who held other municipal j.o» 
debentares, being desirous of ezchaDging them for land lots, the 1874 
municipal commissioners wrote to the company requesting ^ Pou'^CmtisQ 
know whether the directors wished to select for the company any ^ Ija»t>, 

1 Investmbnt, 

of the lots named by Mr. KUburn ; but no reply haying been Beolamation, 

ANT) 

received, the Commissioners on the 18th of September, 1866, wrote dook Co. 
the following letter to the company : — g^^j^ 

"J". jB. Thoimon^ Secretary and Commissioner, to the Secretaries 

" and Treasurers P.C.C.B. 

"18/9/66. 

** Gentlemen, — ^I am directed by the chairman to request that 
you will give your immediate attention to the following : — 

*' On the 13th March, 1865, the P. 0. Oampany, through you, 
applied distinctly to have lots assigned to them in * lieu of the deben* 
tares which are to be given for the amount subscribed by them to 
the loans.' You applied specifically for Lots 148 to 153, 

162 „ 164, 
83 „ 84, 
199 „ 238, 
169, 
and asked for other land in lots adjacent to the proposed new 
dock, and such other lots near to the railway, or in other desirable 
sitnatioDs, to such an extent as may be equivalent of said amount 
of loan. 

**2. This is a distinct and formal intimation that the Part 
Canning Compcmy avail themselves of the privilege allowed to 
debenture holders by Article Y. of the published conditions of the 
loan. 

'^3. No formal letter was sent to the Ccmning Company on 
receipt of their application placing the specified lots at their 
disposal, but on the 5th of January, 1866, the secretary to the 
municipal commissioners wrote to the secretaries of the Canning 
Company^ requesting that they would intimate what lots they 
required among certain numbers specified in the letter, as Mr. 
KUbami another debenture holder, had applied for lots, and the 
commissioners could not tell Mr. KUhum which of the lots were 
available until the Canning Company had made their selection. 
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J. 0. No reply was received from the Canning Company to this request, 

1874 but in Aprily 1866, the secretary to commissioners addressed Mr. 

PobtCahmiho W. 0. Stewart^ acting on behalf of the Canning Company , on the 

InvwSient subject To this letter also no reply was returned. 

Rbclamatiok, «4. The lots applied for by Port Canning Company in com- 

DooK €k>. mutation of their debentures have always been considered as trans- 

Smith, ferred and held at the disposal of the Port Canning Company, and 

"""^ it now only remains for the leases to be completed and debentures 

to be sent into this office to the value of Bs.204,928, being the 

amount of the loan which these lots represent under the 5th 

Article of the published conditions of the loan. 

" 6. These lots being held available for the Port Canning Com- 
pany at any moment, the commissioners are^^by the application of 
the company, precluded from making any other use of the lots, and 
thereupon the commissioners must call on the company to return 
debentures representing the value of these lots, and to enter into 
the necessary formal engagements as to the conveyance of the 
land to them, under the 5th Article of the published conditions of 
the loan. 

*' Under the circumstances the municipal commissioners cannot 
be held liable for any interest which may accrue on the amount of 
loan represented by these lots, and the commissioners must look to 
the company in future for the payment of the rental due on the 
lots under the 5th Article of the published conditions of the loan. 
" I am further directed to request that your company will with- 
out further delay select such other available lots as may be 
required to make up the redemption of the entire sum subscribed 
by them to the loan, and to give notice that the commissioners 
repudiate any liability to pay interest on the amount subscribed 
by the Canning Company, or to repay the loan, except in the 
shape of grants of land, as applied for by the company in their 
letter of the 13th March, 1865. 

** I must, therefore, urge on behalf of the commissioners that 
you will select without further delay these lots, as they have 
received numerous other applications for lots in commutation of 
debentures, to which I can give no definite reply until the Canning 
Company act on the right of first selection, which is secured to 
them by their having been the first applicants." 
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On the 20th of December, ]866> Mr. Schiller wrote the following J. 0. 
letter to the municipal commissioners : — 1874 



**To /. B. Thomson, Esq., PobtOawiiko 

** Secretary to the Municipal Commission, Port Canning. Ihymmknt, 

« Calcutta, 20th Dec, 1866. ^^««^™''' 

" Sir, — With reference to the debentures held by the Canning ^^^ ^" 
Compant/y which I agreed to exchange for land, I now beg to Smrh. 
propose that such exchange be deferred till their due date. 

''This will involve the payment of interest by the municipality 
to the Port Canning Compamy, but the latter is prepared to declare 
now the lots they will receive in exchange for debentures and to 
pay a quit rent thereon, equivalent to the interest payable on 
their debentures. The municipality will thus lose nothing, and 
the arruigement will be a convenience to the Cawning Company. 

''I beg yon will submit this proposal to the commissioners, and 
I trust they will give it their assent, and recommend its adoption 
to Govemmait) whose sanction may possibly be required •" 

On the 14th of March, 1867, the municipal commissioners, by 
their vice-chairman, replied to that letter in the following terms : 

** Dear Sirs, — With reference to the letter from Mr. SchiUer, 
dated the 20th December, 1866, copy of which is on the other 
side, I am instructed by the chairman, Municipal Commissioners 
of Canning, to state that they agree to the proposal contained in 
that letter, and to request that you will at once declare the lots 
which your company will receive in commutation of the debentures 
taken by your company, so that the commissioners may know 
exactly the lots which they are bound to hold for the company." 

On the 2nd of April, 1867, the company wrote as follows to 
the chairman of the municipal commissioners :-*- 

« Sir,— In reply to your letter of the 4th [I4th ?] of March, 
regarding the lots to be taken by this company in commutation 
of the debentures which you issued to us, we beg to inform you 
that the directors propose to take the following lots, which they 
think will amount to about the sum of E8.250,200 : — 

"C to IOjl, 27a, 28a, 29a, 83 to 38a, 48 to 50a, 83, 84, 85, 86, 
151 to 162, 196 to 203. 
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J. d. " The directors desire us to say that they expect permission 

1S74 will be granted to them to make an exchange of any of the lots 
PortOannino ^^^ *^y others which may still remain in the possession of the 
Land, municipality at any future period." 

Investment, * -^ . . . , . , . . 

BBObAMATioH, To this commuuication the vice-chairman of the commissioners 
^ replied on the 22nd of August, 1867, in the following terms : — 



Dogs Co. 

v. 
Smith. 



** To the Secretaries and Treasurers of the Pini Canninff Company. 
*^ Gentlemen, — ^I am requested by the chairman to inform you 
that the lots specified in your letter of the 2nd April, 1867, are 
reserved for your company in commutation of the municipcd 
debentures to their value, viz., subject to the sanction of Govern-* 
ment: — 

**Lots 6a to 10a . . • .5 Lots^ 



» 


27a „ 


29a 


99 


33a „ 


38a 


» 


48a „ 
TotAl 


60a 


*«Lots 83 to 


86 


M 


151 „ 


162 


M 


191 .. 


203 



Total 



n 



j> 



99 



3 

17 Lots 

4 Lots 
12 

8 



2^ 



99 



99 



24 LotsJ 



O A 



^ In all forty-one, lots, which the commissiouers deem to be 
equivalent to Bs.805,407 of loan. 

'* 2. Your calculation as to lots is incorrect. The redemption 
into freehold is Bs.1,200 per beegah. I enclose the account 
according to the usual valuation of the municipal property. 

** 3. This concession is granted on the fuU understanding that 
the debentures to the above extent are to be returned at maturity, 
and that rent equivalent to the interest claimable on the said 
amount of debentures shall be paid for lots until the redemption 
into freehold tenure shall be completed. In the meantime the 
commissioners will be prepared to execute the necessary formal 
leases required, inserting a clause to give the required effect to 
the request conveyed in your letter, dated the 20th December, 
1866. 
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** I have to add, that the commissioners will not object to yonr J. a 
exchanging tlie lots named upon application for any others that i874 
may not be occnpied by their own buildings or by other persons pobtCanninq 
at the time such application shall be made." ' j ^*^' 

On the 10th of January, 1868, the company sent to the muni- and 
cipal commissioners a bill for Bs.l3,761y being the amount of *^^' 
interest accruing on the debentures from the 1st of January to the ^ '"™' 
31st of December, 1867, requesting payment thereof, and stating 
that if they would forward their rent account for the town lots 
registered in the name of the company it would be circulated to 
the directors. To this the chairman of the commissioners replied, 
stating that he would send a bill for their claim for the rent of 
the town lots as well as those selected by the company in lieu of 
the debentures, and pointing out that the latter were, by the 
agreement between the commissioners and the company, to be 
returned upon maturity, the interest thereon being set off against 
the rents of the lots selected. 

On the 23rd of April, 1869, the company again demanded pay- 
ment of the interest from January to December, 1867, and also 
for the year 1868, to which the Bespondent, Mr. Smith, as chair- 
man of the municipal commissioners, replied, pointing out that the 
interest was to be set off against the equivalent quit rent payable 
to the commissioners for the land allotted in lieu of the deben- 
tures, and offering, if they actually wanted to have the interest 
paid, to pay the same on receiving from the company payment of 
the counter claim. 

On the I8th of May, 1869, the company, without any notice, 
commenced the present action against the Bespondent, as chair- 
man of the municipal commissioners, by filing a plaint in the 
High Court in its original civil jurisdiction. 

The plaint sought to recover the interest due on the debentures 
held by the company for 1867 and 1868. 

On the 5th of July, 1869, the chairman of the company filed a 
written statement setting out a copy of one of the debentures and 
a copy of the letter of the 23rd of April, 1869, claiming the 
interest. 

On the 9th of August^ 1869, the Respondent, as chairman of 
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J. (X the municipal commissioners, also filed a written statement, by 

1874 which he submitted that no interest could be recovered unless the 

VofofO^msQ company paid an equivalent sum in the shape of quit rent, which 

Lahd, they had not done. 

Reclamation, The company called three witnesses, and put in certain docu- 

DocK Ca mentary evidence, amongst which were a letter demanding interest 

Smith ^'^ August, 1867, and a reply from the vice-chairman of the commis- 

"— sioners, both of which letters were previous to the commissioners' 

letter enumerating the lots set apart for the company. 

On the 23rd of August, 1869, Mr. Justice Phear gave a decree 
in favour of the Plaintiffs for Bs.27,522 with costs. The learned 
Judge was of opinion that there had been nothing in the corre- 
spondence to constitute an agreement by the Plaintiffs to pay rent 
for specified land equivalent to interest on the debentures in 
respect of which they sued. He also thought that the corre- 
spondence was not admissible in evidence for the purposes of the 
Defendants, because no part of it was registered. In the way in 
which Defendants desired to use this correspondence, it must 
amount to a lease of specified lands, or an agreement for a lease 
under such circumstances that rent mentioned in it had become a 
rent due to Defendants, and capable of being set off against Plain- 
tiffs' claims. If it were a lease, inasmuch as completion of this 
contract did not take place till the letter of the 22nd of August^ 
1867, it mustfedl under the operation of the Registration Act, 1866, 
and under that Act a lease is one of the documents which must 
be registered, otherwise it could not be used in a Civil Court for 
any purpose. If it was an agreement for a lease, it must also be 
registered by reason of the interpretation clause. 

The Eespondent having appealed against that decree, the Chief 
Justice and Mr. Justice Macpherson^ sitting in appeal, reversed the 
decision, holding that the proposal which Mr. Schiller made to the 
commissioners was a proposal by which the commissioners were 
to be relieved from any loss by postponing the exchange until the 
due date of the debentures. That the Port Cmming Oonvpwmj^ 
according to the terras of this proposal, were ^ not to receive the 
lots immediately, but that the receipt of the lots by them was not 
to be complete until the debentures were exchanged for them ; 
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bat although ihey were not to receive the lots, they then agreed j. p. 
to declare the lots they would receive in exchange of the deben- r2g74 
tares, and to pay a qait rent thereon equivalent to the interest on portCamkiko 
the debentures. There was no stipulation whatever that the quit , Land, 

*^ ' * Investment, 

rent was not to commence until the lots should be exchanged for Beulamation 
the debentures, but all they were willing to do was to name the dook ck>. 
lots they were to receive, and to pay a quit rent thereon. That sJJ'th. 
the municipality on the 14th of March, 1867, accepted that pro- — 
poeal ; and that the ascertainment of the lots to be taken over, 
and of their value, were matters left to be subsequently arranged, 
and the latter correspondence related to those matters only. 
Against that decision the pres^it appeal was brought. 

Mr. Cov)ie, Q.C., and Mr. Doyne^ for the Appellants : — 

The original offer of the Appellants was limited to the subscrip- 
tion for a certain amount of debentures, and the commutation of 
those debentures for land. Their offer for certain lots was quito 
clear, but it was not accepted. Up to the 22nd of August, 1867, 
there was no contract ; and afterwards there could be none, lor 
the letter of that date puts much more land on the Appellants 
than they ever offered to take ; that is to say, it introduces a new 
term into the proposed contract The Bespondents asked the Ap- 
pellants what lots they would take, and then assigned to them 
different lots. The Bespondents confess and avoid ; that is, they say 
ihat the Appellants agreed to forego interest on the debentures. 
They do not specify the date of the supposed agreement, nor for 
what period it would put an end to the claim for interest. A 
person alleging a contract must prove a simple acceptance of the 
proposal, without any new term. It was not a mere difference of 
calculation, for the amount of the subscription was fixed from the 
beginning, and the advance &om £25,000 to dS30,000 was a mate- 
rial variance. The question is whether the contract is contained 
in the two letters of December 20th, 1866, and the 14th of March, 
1867 ; or whether the letters of April 2nd, 1867, and August 22nd, 
1867, are to be read along with the two just named. The four 
together embodying the whole transaction. The letters of the 
ISth of September and the 20th of December, 1866, speak of in- 
terest and quit rent as future : ''On the 20th of December, 1866, 
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J. C. we proposed to declare what lots we would take, and to pay quit 

1874 rent." It still remained as a proposal only, till the lots should be 

PoBTGAinnHG declared. In April the Appellants made the declaration^ which 

iNVEs-ntfENT *^® Eespondent did not agree to. The interest was not to stop till 

KucLAMATioN, tho qult rout was ascertained. The qnit rent could not commence 

Dock Co. till the lots were ascertained ; and they never were finally agreed 

Smith. upon. If the correspondence is tendered as amounting to a con- 

tract, we say that under the Indian Begistraiiim Act, 1866, sect. 

17, it is inadmissible as being unregistered, while it creates a future 
interest in land. 

Mr. Benjamin, Q.C., and Mr. J. D. Bell, for the Respondents : — 

The Appellants had secured the first choice of lots ; they desired 
to have certain lots, the price of which would be more than the 
amount of their debentures* They made their proposal. They 
were asked what lots they preferred. They held back, not being 
sure which lots would be the best. On the 20th of December, 1867, 
they applied for indulgence, acknowledging their engagement, but 
giving the Eespondents to understand that the debentures were 
more useful to them for the present than the land would be. The 
contract was then perfect; but had it not been so, the answer of 
^e 14th of March made it a perfect contract. The Appellants 
were afterwards apprised by the letter of the 22nd of August, 1867, 
that they had applied for more than they were entitled to; that 
the price was higher than they had reckoned, and that they must 
pay the excess. The later correspondence relates merely to the 
execution of the contract They never replied to the letter of 
the 22nd of August, 1867. There is no letter which justifies 
their setting aside the contract. A correspondence like this, even 
embodying, as it does, the terms of a contract, does not constitute 
such an instrument as the Act intended to be registered. 

At the close of the argument their Lordships' judgment was 
delivered by 

The Biqht Hon. Sir Montague E. Smith : — 

This is an appeal from a judgment of the High Oourt of Judi- 
cature at Fori WSliam in Bengal. It arises in an action brought 
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by a land company, called the Port Canning Land^ Investment, Be- j. 0. 

damation, and Dock Company, against the Defendant, the chairman 1874 

and representative of the Municipal Commissioners of the Town poBTOANNina 

of Canning. The action is brought upon some debentures of the ^ ^'^» 

^ f 1 "I iNVEffnawT, 

municipality which were given to the land company, and the Bbglakatiom, 

claim in the action is for two years' interest, the interest being dock Ck>. 
payable by half-yearly payments, from the Ist of January, 1867, g^^ 
to the end of December, 1868. The Plaintiffs have undoubtedly *— ' 
a perfect prima facie case upon the debentures for that interest 
The defence set up on the p^rt of the municipality is, that there 
was an agreement come to between the land company and the 
municipality by which it was agreed that the debentures should 
be exchanged for land at the time when the debentures matured, 
which was a period of five years after their date, and that mean- 
while, the exchange being alleged on the part of the municipality 
to have been completely contracted for, a quit-rent should be paid 
for the land equivalent to the interest which was accruing upon 
the debentures — ^the intention Of the parties being that the interest 
should be extinguished by that agreement to pay the quit-rent 

The question in the appeal is, whether a complete and perfect 
agreement was come to between the parties to that effect. The 
ease has been ably argued on both sides, with the result, which 
very often follows in a case properly argued, of reducing the 
point to be decided to a very narrow issue. The whole depends 
upon the correspondence ; and the question is, whether the agree- 
ment relied on by the Defendants is established by some of the 
letters of that correspondenca 

The company was formed, as appears by their prospectus, which 
has been referred to, for the purpose of obtaining land in Port 
Canning. The municipality appear to have considerable land in 
that town, and were desirous of making it a place of trada They 
raised money by issuing debentures ; but they gave the holders of 
those debentures the election to exchange them for land. That 
right of election is found in a notice which was issued by the 
municipal commissioners when they invited tenders for the loans 
upon these debentures. The 5th article of that notification is 
this: — ^Debenture holders are to be entitled to convert their 
debentures , to the extent of one-half of the entire loan raised. 

Vol. I. L 
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J. 0. into leasehold titles to lands in the town within a period of two 

1874 years from the issao of the debentures, at the rate of Bs.600 of 

PortCanninq loan for one beegah of ground. Such privilege of conversion to 

iNVBimraNT "^ given to debenture holders in order of the dates on which 

Kbolamatiok, applications for such conversion are received by the commis- 

DoGK Go. sioners. The leasehold title so conferred to be for sixty years on 

Smith. ^ rental of Es.30 per beegah per annum." Then a ftirther option 

"*^ is given: "Such leaseholders to be further allowed to convert 

their leasehold into freehold tenures by a cash payment at the 

rate of Es.GOO per beegah, provided such privilege be claimed 

within four years from the 1st of January next.** 

The Plaintiffs, the land company, agreed to subscribe 2^ lacs 
of rupees and 200 rupees. That subscription was evidently made 
by them with the intention of exchanging the debentures they 
would obtain for land ; for by a letter of the 13th of March, 1865, 
written before the debentures were issued, the company declared 
their desire to take land in lieu of them to the full amount of 
the loan. 

Very soon after the debentures were issued, a correspondence 
commenced between the company and the municipal commis- 
sioners, with the object of effecting the conversion. The letters 
on both sides are unbusinesslike. Letters are written and left 
without an answer, and then a fresh departure is made without 
reference to preceding letters. That correspondence, in the way 
in which it has taken place, no doubt imposes some difficulty 
upon those who have to construe it ; but, as I have already said, 
after the matter has been threshed out it really appears that the 
point is a very simple one. The first letter relating to the con- 
version, after the issue of the debentures, is on the 5th of January, 
1866. It is a communication from the commissioners to the com- 
pany, and is a spur to the company to exercise their option, 
if they mean to do it, of taking land. It is this : " Dear Sirs, — 
Mr. KUbum having applied to have certain lots out of the follow- 
ing numbers assigned to him on freehold title in exchange for 
debentures, viz., Nos." — naming several numbers, — ** I shall feel 
obliged by your intimating what lots amongst these numbers your 
directors desire to select and retain for the company, so as to 
enable me to inform Mr. KUbum what lots will be available to 
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him for redemption." It seems no answer was given, but there J. C. 
was some intermediate correspondence respecting an alteration in I874 
the debentures, which it is immaterial to consider. The next letter PoktO^nino 
is again from the commissioners to the company, of the date of t„^^*"^' ^ 
the 18th of September, 1866. ** Gentlemen, I am directed by the Bbglahatiok, 
chairman to request that you will give your immediate attention pook Co. 
to the following: — On the 13th of March, 1865, the Port Canning s^ith. 
Company through you applied distinctly to have lots assigned to — 
them in lieu of the debentures which are to be given for the 
amount subscribed by them to the loans. You applied specifically 
for lots," — ^naming them — *^ and asked for other land in lots adja* 
cent to the proposed new dock, and such other lots near to the 
railway, or in other desirable situations, to such an extent as may 
be the equivalent of said amount of loan." '^ This is a distinct 
and formal intimation that the Port Canninff Company avail 
themselves of the privilege allowed to debenture holders by 
Article Y. of the published conditions of the loan." The com- 
missioners thus directly intimate to the company the construction 
they put upon their letter, viz. that they had elected to take land 
to the full value of their debentures. The letter goes on : — " No 
formal letter was sent to the Canning Company on receipt of their 
application placing the specified lots at their disposal ; but on the 
5th of January, 1866, the secretary to the municipal commis- 
sioners wrote to the secretaries of the Canning Company, requesting 
that they would intimate what lots they required among certain 
numbers specified in the letter, as Mr. Kilbum, another debenture 
holder, had applied for lots, and the commissioners could not tell 
Mr. KUburn which of the lots were available until the Canning 
Company had made their selection. No reply was received from 
the Canning Company to this request, but in April, 1866, the 
secretary to the commissioners addressed Mr. W. C. Stewart, 
acting on behalf of the Canning Company, on the subject To 
this letter also no reply was returned." Then they refer to another 
letter having been written-^'' The lots applied for by Port Canning 
Company in commutation of their debentures have always been 
considered as transferred and held at the disposal of the Port 
Canning Company ; and it now only remains for the leases to be 

completed and debentures to be sent into this office to the value of 

L2 
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J. C. E8.204,928, being the amount of the loan which these lots repre- 

1874 sent under the 5th Article of the published conditions of the loan.'* 

PoBT Canning Then the letter goes on to urge the completion of the exchange — 

Invkotment " ^ ^^ further directed to request that your company will, without 

Keolamation, further delay, select such other available lot& as may be required 

Dock Ck). to make up the redemption of the entire sum subscribed by them 

Smith. ^ ^^^ ^^^^y ^i^d to give notice that the commissioners repudiate 

any liability to pay interest on the amount subscribed by the 

Canning Company, or to repay the loan, except in the shape of 

grants of land, as applied for by the company in their letter of the 

13th March, 1865." There is thus a most distinct intimation on 

the part of the municipal commissioners that they hold and treat 

the Port Canning Company as having applied for an exchange of 

the whole of their debentures for land; that the company have 

only selected lots which amount to a part of the whole amount of 

their debentures; that they require the company to select the 

other lots and send in their debentures ; and expressly give notice 

that from that time they do not consider themselves liable to pay 

interest. 

Then come the two important letters, which cannot be fully un- 
derstood without referring to this previous correspondence. The 
letter of the 20th of December, 1866, is from Mr. Schiller, who 
represents the Land Company, to the commissioners : — ^ Sir, with 
reference to the debentures held by the Canning Company, which 
I agreed to exchange for land," — ^thus in answer to the letter, the 
effect of which I have given, which refers to an agreement, this 
letter also refers to the exchange as a thing agreed on, — ^"with re- 
ference to the debentures held by the Canning Company, which I 
agreed to exchange for land, I now beg to propose that such 
exchange be deferred till their due date." That proposal, as Mr. 
Benjamin says, is an application for an indulgence. The commis- 
sioners were pressing for an immediate exchange and that interest 
should stop, and this is a counter-proposition :-^*' I know I have 
agreed to that, but, if you will consent, I wish to have the exchange 
postponed until the debentures become due." And then comes 
this proposal of what the company yriU do, so that the commis- 
sioners shall be under no loss, and shall not be liable to the interest 
in the meantime : — ** This will involve the payment of interest by 
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the mnnicipality to the Pert Oanning Company ;" — of courso this J. a. 
would be so; for the debentares being still extant interest would i874 
be payable upon them ; — " but the latter is prepared to declare portcInnixg 
now the lots they will receive in exchange for debentures, and to , ^^^^' 

" " Investment. 

pay a quit rent thereon equivalent to the interest payable on their Beclauation, 
debentures. The municipality will thus lose nothing, and the dock Go. 
arrangement will be a convenience to the Catming Company** g^^^^ 
They really say this : If you will, for our convenience, postpone — 
the exchange of the debentures for land till the debentures become 
due, you shall be no loser ; we shall not receive the interest, for 
we agree to pay you a rent which will be equivalent to it, and 
therefore one will extinguish the other. That is a distinct proposi- 
tion. The fair meaning and substance of the whole letter is, we 
have agreed to take lots to the full amount of the debentures ; 
and if you will consent to the exchange being postponed until the 
debentures become due, we will not call upon you for the payment 
of interest in the meantime, and we are now willing to make the 
selection. But the selection lay with the company ; it might be 
for their interest to make it then, or it might be more for their in- 
terest to make it at a future time. The answer comes on the 14th 
of March, 1867, from the commissioners : — *^ Dear Sirs, with re- 
ference to the letter from Mr. SehiUer, dated the 20th of December, 
1866, copy of which is on the other side, I am instructed by the 
chairman of the municipal commissioners of Canning to state that 
they agree to the proposal contained in that letter." That propo- 
sal I have already interpreted, and there is a distinct acceptance 
of it. Then they add, '^ and to request that you will at once de- 
clare the lots which your company will receive in commutation of 
the debentures taken by your company, so that the commissioners 
may know exactly the lots which they are bound to hold for the 
company." The agreement was perfect, — that there should be an 
exchange ; that the time of exchange should be postponed till the 
debentures became due, no interest being payable in the meantime, - 
and the company being at liberty to select the lots they desired to 
take. Their Lordships think that the latter part of the letter as 
to the selection of the lots is not a part of the contract requiring 
further affirmance to bring the parties to a complete agreement, 
but relates to the execution of that which they had agreed upon. 
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J. 0. The two following letters, which it was Mr. Corners object to make 

1874 ft part of the agreement (his contention being that it was not per- 

PobtCakhiho fected by the previous ones), appear to their Lordships to be only 

Land, an attempt to carry it into execution. There is a selection of lots 

lyVEBTlfEMT, *" '' 

Beclahation, on the part of the Port Canning Company, and an intimation from 
DooK Go. the municipal commissioners that the company had made a selec- 
SinTH ^^^ which was not in accordance with the contract The letters 
— are the letter of the 2nd of April, and the answer of the 22nd of 
August. They really amount to this : — The letter of the Land 
Oompantfy professing to carry out the agreement, says : — *• We have 
selected these lots, which are the lots we are willing to take in 
pursuance of the agreement of exchange for the debentures, and 
which we think are about the amount of the debentures." The 
commissioners* answer is, " Well, we have no objection to your 
having those lots, but we are bound to tell you that you cannot 
have them for the debentures you now hold, because their value is 
half a lac more than the amount of those debentures, but we have 
no objection, if you will return debentures and pay quit rent upon 
the value of the additional lots, that they shall go to you.** That 
proposal has never been accepted ; but the non-acceptance of that 
proposal, and its being left in an imperfect state, both parties being 
at liberty to refuse, the one to take, and the other to give in ex- 
change the further * quantity of land, cannot affect the previous 
agreement to exchange the debentures then held by the company 
for lots equivalent in value to their full amount. That agreement 
was already made, and in their Lordships' view all that remained 
to be settled was the execution of it by the selection of the lots in 
accordance with the contract. The case is in this view extremely 
simple. It is an agreement to exchange, where on the one side 
the thing to be exchanged is already defined and specified, and 
where that which is to be taken in exchange is to some extent 
indefinite and requires a furtihier act to ascertain it. Suppose A* 
and S. had agreed to make an exchange of this sort ; A. agrees 
to give li, six cows, specific cows, in exchange for six horses 
which he is at liberty to select out of the stock then upon B.*8 
farm, the selection to be made at a future time ; that is a perfect 
agreement for the exchange, and all that remains is that A. should 
select the horses on B*8 farm. There might be a dispute whether 
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the horses that were upon the farm at the time of the agreement J. 0. 
had not been removedi and others substituted; they might differ 1874 
as to the horses which were intended to be taken in exchange ; pobtoInning 
but that would not affect the agreement^ but would be a question ^ ^^'^' ^ 
of the mode of performance of it. Rbclamation, 

AMD 

A question was raised, whether the letters did not form an DookGo. 
agreement which should have been registered under the Indian gMiTH. 

BegistrcUion Ad; but their Lordships think that the High Court 

was perfectly right in holding that the letters did not require 
registration. They do not amount to a lease or an agreement for 
a lease, but are evidence of a contract of a special character, not 
coming within any of the definitions found in the Beffistration 
Ad. 

On the whole, therefore, their Lordships think that the judgment 
of the High Court, which reversed the judgment of Mr. Justice 
Phear^ is correct ;, and they will humbly advise Her Majesty to 
affirm the decree of the High Court, and to dismiss this appeal, 
with costs. 

Solicitors for the Appellants : J. 8. dt A. P. Jvdge. 
Solicitors for the Respondent : Clarke, Son, & Bawlina, 
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J. a* MUNNOO LALL . . • Appellant ; 

X873 AKD 

Nov. 5. LALLA CHOONBE LALL, and Othees . . Eespondents. 

EX PARTE (1). 

On Appeal from the High Cowrt of Judieaiure at Fort William, 

in Bengal 

A person who has represented to an intending purchaser of land that he 
has not a security over that land, and induced him, under that belief, to buy, 
cannot as against that purchaser subsequently put his security in force. 

The Judicial Committee will not disturb the coDCurrent finding of two 
Lower Courts on a question of fact. 

IN this suit, which was commenced on the 30th of April, 1867, 
the Appellant was Plaintiff. He sued in the Court of Shdhdbad 
against the Respondents and one Be^ Bhunjun Singh, alleging 
that the last-named Defendant had, by a mortgage bond dated the 
9th day of October, 1863, pledged to the Appellant, as security for 
the repayment of Ks.20,000, certain mouzahs, including Mouzah 
Shahpore. The plaint went on to allege that the mouzahs other 
than Shahpore hswi been sold in satisfaction of earlier mortgages, 
but that, as regards Mouzah Shahpore, it had been conveyed to 
Eespondents under conveyances subsequent in point of date to 
the Appellant's mortgage, and all dated the 9th of August, 1864. 
The Appellant consequently prayed for satisfaction of his mort- 
gage, principal, and interest, by sale of the Mouzah Shahpore. 

The Respondents, by their written statement, filed on the 23rd 
of July, 1867, in the first place contended that the Appellant's 
mortgage was a collusive transaction, that there was no real con- 
federation for it, and that it had been fraudulently brought 
into existence subsequent to the sale of Shahpore to the Eespon- 
dents ; that the sale to the Respondents had taken place in full 

♦ Present : The Right Hon. Sib Jambs W. Oolvilb, Thb Right Hon. Sib 
Montague E. Smith, The Right Hon. Sib Robebt P. Collieb, and The Rioht 
Hon. Sib Lawbencb Peel. 



(1) The Respondent had put in his printed case, but was not represented at 
the hearing. 
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publicity, and in consideration of a large sum of money, and in j. 0. 
consultation with the Plaintiff and his son ; that the mortgage I873 
bond in favour of the Appellant had been fraudulently brought munnoTlall 
into existence at a time when the property was under legal attach- - *'' 
ment. The Bespondents further pleaded that certain liens claimed Chooiteb 
by them respectively over the property were continuing securities, 
and had priority to the Appellant's alleged mortgage, and also 
that the sale which was subsequently made to them of the pro- 
perty was in satisfaction of the debts covered by those securities. 
The Judge of Shahdbad laid down eight issues, of which the 
following were the most important : — 

** 1. Is the mortgage deed under which the Plaintiff sues genuine, 
or is it collusive and without consideration? 

^ 2. Was its existence intentionally kept secret from the Defen- 
dants at the time of purchase ? 

** 3. Was the litigated property under legal attachment at the 
time of the execution of the mortgage deed ; and if so, was the 
deed thereby rendered nugatory 7* 

The Judge, having at the request of the vakeels first tried the 
third issue, pronounced his judgment and decree in the suit on the 
16th of September, 1867, giving the Appellant a personal decree 
against the Defendant Beep Bhunjtm Singh, but dismissing the 
suit, or, as the Judge expressed it, releasing the Bespondents from 
the claim, fiiiding" that the mortgage to Plaintiff, being an alienar 
tion of property under attachment by the Civil Court, was, cih 
initio, null and void, and that the Plaintiff's claim to have the 
property in question sold must be thrown out** 

From this judgment and decree the Appellant appealed to the 
High Court. The appeal was decided on the 9th of May, 1868, 
by a Division Bench. The senior Judge held that the mortgage 
in favour of the Appellant was an alienation within the meaning of 
the 240th section of the Code of Civil Procedure (1), and as such was 
void as against aU the world. The other Judge held that the 
mortgage as an alienation was void only as against the attaching 
creditor, and as respects proceedings taken under the attachment. 
He thought that the attachment did«not give effect to a subsequent 

(1) Act VIIL of 1859. 
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«!• 0. private alienation by the debtor in favour of the attaching ore- 

1873 ditor. As the opinion of the senior Judge was in favour of con- 
MunnooLall firming the decision of the Lower Court, the result was that the 

i^^ appeal was dismissed with costs. 
^L^r" '0^^^^ sect XV. of the charter establishing the High Court the 

— ^ Appellant filed his appeal from the last-mentioned decree, and 
such appeal came on to be heard before a full bench, on the 4th of 
September, 1868. The Court, without expressing any opinion 
on the points of law as to which there had been a difference of 
opinion between the Judges of the division bench, remanded the 
case under section 354 of the Proeedwe CodOy with the followiug 
remarks : — 

*^ It seems that after the last of the Plaintiff's witnesses had 
been examined (we do not know that that witness was actually 
the last witness whom the Plaintiff intended to produce) it was 
stated by the Judge that ^ before going into the merits of the case 
generally it was urged that the third issue should be tried, as to 
whether at the time of the mortgage the property was under 
attachment ; and if so, whether the mortgage is thereby rendered 
null and void.' 

*' The Judge proceeded to determine that issue, and decided it 
against the Plaintiff. We think that the Judge was wrong in 
deciding that a sale or alienation pending an attachment is abso- 
lutely null and void under all circumstances and as regards all 
persons. Whether the mortgage was void under the facts as dis- 
closed in this case, we do not now determine. 

** We think it right to send the case back to the first Court, to 
try the two first issues which were laid down by the introduction 
of the words * by the Plaintiff ' in the second issue. They are as 
follows: first, is the mortgage deed under which Plaintiff sues 
genuine, or is it collusive without consideration ; and secondly, was 
its existence intentionally kept secret from the Defendants (by the 
Plaintiff) at the time of purchase. If the Judge decide the second 
issue in favour of the Plaintiff, he will lay down and try the fol- 
lowing issue, viz., whether the Defendants other than Beep Bhim- 
jun^ or any and which of them, had, at the time of their purchase 
respectively, any and what knowledge or notice of the alleged 
mortgage to the Plaintiff. 
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<* The case is remanded to the Judge under sect 364 of the Code j. a 
of Civil Procedure. That section enacts : * If the Lower Court i873 
shall have omitted to raise or try any issue, or to determine any mumsooLali 
question of fact, which shall appear to the Appellate Court essen- -"• 
tial to the right determination of the suit upon the merits, and the Ghooneb 
evidence upon the record is not sufficient to enable the Appellate — ■* 
Court to determine such issue or question of fact, the Appellate 
Court may frame any issue or issues for trial by the Lower Court, 
and may refer the same to the Lower Court.' 

^ We thick that under the circumstances, and looking to what 
the Judge has said, the case should go back to the Judge to try 
the three issues above laid down. The Judge will allow either 
party to adduce any further evidence which they may wish, and to 
examine any witnesses whom they may produce, including the wit* 
nesseswho have been already examined, and to take such measures 
for obtaining the attendance of any such witnesses as may be 
necessary. The Judge will return his finding on these issues to 
this Court, together with the evidence, and either party will be at 
liberty to file objections to the finding of the Judge." 

On the remand the case was further investigated by the Judge 
of Shahabad on the issues as amended by the full bench. He only 
4ealt with the issues as to the genuineness of the Appellant's mort- 
gage, and the question whether the existence of such mortgage 
had been concealed by him from the Bespondents. The Judge 
examined witnesses produced by both sides, and also himself called 
and examined Seharry Loll, a gomashta in the employ of the 
Appellant. Four witnesses who were examined on behalf of the 
Bespondents deposed that when the preliminaries of sale of August, 
1864, were under consideration the vendees (Bespondents) closely 
interrogated the Appellant as to whether any liens other than 
decrees of Courts existed on the property, and they received replies 
in the negative. The Judge gave his decision on the 18th of June, 
l^t)9, and found on the first issue that the Appellant's mortgage 
was collusive and without consideration ; and on the second issue, 
as to whether the Appellant had concealed the existence of his 
mortgage from the Bespondents, he made the following remarks, 
and finding : — 

•* Next with regard to the 2nd issue — 
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J. 0. ^ Was the existence of the bond intentionally kept secret &om 

1873 the Defendants by Plaintifif at the time of purchase ? 

MunnoTlall " ^^ prove this fact in the aflSnnative, Defendants have examined 

L *'la ^^^^ witnesses. The gist of theif evidence goes to shew that when 

Choonee the preliminaries of sale were under consideration the vendees 

closely interrogated the vendors and also Plaintifif as to whether 

any liens other than decrees of Court existed on the property, 
and received replies in the negative. 

** Against this evidence is that of PlaintifiT's witnesses, who swear 
directly to the coiltrary, to wit, that when the sale transaction was 
on the tapis mention was made of the lien in suit, and that the 
vendees were very well aware of its existence — ^in fact, had a copy 
of the bond in their possession — Defendant No. 9 being, moreover, 
at the time general manager of the vendor's afiTairs. 

** After careful review of the conflicting evidence thus adduced 
the Court is firmly of opinion that the witnesses who have testified 
on behalf of Defendants are the most to be credited, their state- 
ments being fairly consistent and seemingly truthful, as character- 
ised by their favourable demeanour whilst under examination/' 

The Appellant, under sect. 354 of the Cade, filed his memoran- 
dum of objections to the last-mentioned finding of the Judge of 
Shahabad. 

The case came again for hearing, before the full bench of the High 
Court, on the 6th of December, 1869, when the three Judges con- 
stituting the Court held that the Appellant's mortgage was proved 
not to be collusive or without consideration, and they consequently 
reversed the finding of the Judge on the first of the two issues 
which the Judge had tried on the remand ; but on the second issue 
— viz., whether the Appellant had intentionally kept secret the 
existence of his mortgage from the Respondents at the time of 
their purchase — ^the Court unanimously afiSrmed the finding of 
the Lower Court. 

In his judgment on this second issue the Chief Justice remarked 
as follows : — 

*^ The next question is, was the existence of the mortgage to 
Plaintifif intentionally kept secret by him from the Defendants at 
the time of the purchase by them. Upon that issue it appears to 
me that the Judge of the Lower Court has come to a correct con- 
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« 
elusion. Whatever may have heen the object of Plaintiff in keep- J. 0. 

ing that deed secret from the Defendants — whether it was that he 1873 

expected to be paid by Beep Bhunjun Singh out of the purchase- MmmooT.Ai.L 

money received from the Defendants, or whether it was that by jJJ]^ 

some arrangement between him and Beep Bhunjun Singh his Cbookeb 

mortgage was to be paid out of the sale of other estates, it is unne- — 

cesaory to determine. 

** It is dear upon the evidence of some of the witnesses, to whoso 
evidence the Judge has attached credit, that Mtmnoo LdU, the 
Plaintiff, was present when the deed to Be^ Bhtmjtm SingKe co- 
Defendants was executed by Beep Bhrmjun Singh ; that at the 
time when the deed was executed the Plaintiff and his son were 
both asked whether there were any charges on the estate, and that 
they answered in the negative, upon which the purchase was com- 
pleted, the deed executed, and the consideration money paid to 
Beep Bhtmjtm Singh. 

*^ Jugmwndul DaeSj one of the witnesses who were called by the 
Judge himself, says, ^ I consulted in the matter ' (that is, the 
matter of the purchase), ' with Byjnath Sahoy and Mwmoo Lcdly 
at Mdhcibeer Befr%had!% kotee. This was some five or six days 
before. I asked them whether any liens save decrees of Court 
existed on the property, and they said no. I made no further in- 
quiries in the matter from any one, having reliance upon what the 
baboos had told me* The witness proceeds, ^ the preliminaries of 
sale were completed at Beep Bhufyun SingVe house on 11th 
Sawun, 1271. The other purchasers were present Mwnnoo Loll 
and Byjnath were there. They, on being asked again, denied any 
other lien save decrees executed on the property. 

^ Jun/nassur Doss, another of the witnesses who were called by 
the Judge, says :-^' The sale was matured and completed at Beep 
Bhunjtm*8 house. Byjnath and Munnoo Loll were present Mahar 
beer Pershad asked them and Be^ Bhwijwn and Goodman Bhunjun, 
whether any other lien save decrees of Court were extant on Shah- 
pore. They all answered in the negative on more than one occa- 
sion. On those occasions, Mumu>o Loll and Byjnath consulted 
sundry papers before replying in the negative.' The same witness 
also says : — ** I was unaware of the bond for Bs.20,000 being in 
existence when I offered to buy the 5^ annas' share. I made no 
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J. O. farther inquiries, directly or indirectly, after Munnoo Loll declared 

1878 no liens, save decrees, were existing on the property. 

MoHNoo Lalz. '' ^^^ i^ ^B 1^^ ft^ ^ unreasonable to sappose that Munnoo LciU 

i^^ and his son were present at the time when Beep Bhunjim was exe- 

Choonkb cuting a conveyance of the property to others ; for it appears that 

.— Munnoo LaU acted as banker and adyiser of Be^ Bhunjim Singh. 

He had been in the habit of advancing money on his account, and, 

considering that Beep Skunjun Singh was in a state of pecuniary 

di£ScultieS| it is not at all improbable that persons in the neigh- 

boarhood, who were aware that Munnoo LaU was in the habit of 

advancing moneys to Bey^Bhunjun Singh should, when they came 

to advance money on the security of the property, inquire of the 

Plainti£^ who of all others was likely to have a lien on the property, 

if there were any such liens. 

** The Judge says — * After careful review of the conflicting evi- 
dence thus adduced, the Court is firmly of opinion that the witnesses 
who hth^ testified on behalf of Defendants are the most to be cre- 
dited, their statements being fairly consistent and seemingly truth- 
ful as characterised by their fiEtvourable demeanour whilst under 
examination.' 

*^ The evidence of these witnesses is to some extent corroborated 
by the evidence of the Plaintiff's own witnesses. 

'^ SheogoJam LdU, one of the Plaintiff's witnesses, says : * When 
the kobalas were executed mention of the existence of the lien 
held by MuMioo Lcdl, Luchmee Narain, Busgeet Tewaree^ Kewul 
Doss, and others whose names I forget, was made by the buyers 
and sellers.' Now, although the witness says that mention of the 
existence of Mu/imoo LaHTs lien was made, it is much more pro- 
bable, in my opinion, that they were informed that Plaintiff had 
not any lien on the property than that he had ; for if the Defen- 
dants had been informed of the lien, it is not probable that they, as 
vendees, would have paid their money to Beep Bhunjun Singh 
when they knew that another man had a lien (m the very estate 
whidi they were going to purchase. But in his cross-examination 
tills witness appears to me to give a good reason why the Raintiff 
did not mention that he had a lien. He was asked if the Plain- 
tiff's lien was mentioned in the kobalas to the Defendants, and he 
says : — * There was no mention in any of the kobalas of ihe lien 



VOL. L] INDIAN APPEALS. 151 

held by Plaintiff; the reason was that Munnoo Lair a money was to j. o. 
be paid by the sale of other villages.' Now, if there was an 1873 
arrangement between Munnoo LaU and Beep Bhunjum Singh that monkoo Lall 
the Plaintiff's mortgage was to be paid off by the sale of other Xj^la 
villages, and that Monzah Shahpore was not to be sold subject to Ghookeb 
his lien, the whole case is consistent, and we have not the case of — .'* 
fraud and conspiracy which must have existed if the case of the 
other side was correct, viz. that Beq^ Bhunjun sold to the Defen- 
dants and received the purchase-money from them with the inten- 
tion of setting up a fictitious deed in the name of the Plaintiff for 
the purpose of taking the property out of the possession of the 
Defendants when the purchase-money had been received. 

** Another witness of the Plaintiff, named Lalla Nundhehcvree 
Perehad, said : — ^ No mention of Plaintiff's claim was made in the 
kobala, as it was conjectured that the same would be satisfied in 
another way.' This is quite consistent with the evidence given by 
the Defendant's witnesses when they said that when Munnoo LaU 
was asked if he held any lien on the estate he answered in the 
negative. He expected that his bond would be satisfied by the 
sale of other villages or in some other way. This witness also 
shews that an intimacy existed between Munnoo LaU and his son 
and Reap Bhunjun Singh and his brother. He says that he was 
a mocktear, and got a salary fi-om the wife of Beep Bhunjun 
Singh for doing miscellaneous work, and adds that, ^ Munnoo LaU 
and Byjnath Sahoy are on terms of intimacy with the baboos. t 

Beep Bhunjun drew his money supplies from Murvnoo LaU up to 
1865.' 

^' I have alluded, with regard to the first issue, to the period 
which the Plaintiff allowed to elapse between the date of the lease 
to the Defendants and the date of filing his plaint, as being inoon- 
sistent with the fact that the deed to Plaintiff was a collusive deed 
for the purpose of taking the property from the Defendants ; but 
although the time which Plaintiff allowed to elapse between the 
date of sale and the institution of his suit was a strong fact against 
the first issue as to collusion, it is also, I think, a strong &et in 
favour of the affirmation of the second issue, viz^ that he did not 
intend to set «p his lien, and that he did tell the Defendants, as 
sworn to by the Defendant's witnesses, that no other lien existed. 
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J. a ^ There is very little doabt that Plaintiff did know of the sale 

1873 to the Defendants on 9th August, 1864, and, if he had intended 
AiuNNoo Lall ^ ^7 upon his lien under the deed of 1863, it is not very pro- 

^' bable that he would have allowed nearly four years to elapse 
CiiooNEB after the Defendants had been let into possession without taking 

.-^' steps to enforce his deed and to assert his prior lien as against 
them. 

*' The Plaintiff was not called in support of his own case, nor did 
he tender his evidence. It is said that he is an old man, and that 
his affairs are managed principally by his son Bt/jnath Sdhoy, but, 
although he may be an old man, he is not too old to know whether 
he was present when Be^ Bhunjun sold to the other Defendants 
or not, as sworn to by the Defendant's witnesses, or whether he did 
or did not on that occasion tell the Defendants that there was no 
other lien on the property. The Defendants in their written state- 
ment^ set up, that the purchase made by them was made in con- 
sultation with the Plaintiff and his son, and with due caution. 
They called witnesses, who have proved the truth of that asser- 
tion. The Judge speaks of those witnesses as the most to be 
credited, and says that their evidence is ^emingly trustworthy, 
and was characterised by their favourable demeanour whilst under 

■ 

examination. 

" The Plaintiff's son was called as a witness ; but, although that 
defence was set up by the Defendants, he appears not to have been 
i asked whether he was present at the time of the sale, or whether 

that conversation took place to which the witnesses of the Defen- 
dants have deposed, and in which he and his father are said to have 
stated that no liens existed against the property. 

^^ It appears to me that, on the evidence, the Judge came to a 
right conclusion on the second issue, and that that finding must be 
upheld. I think that this appeal should be dismissed, though on 
different grounds from those given by the Division Bench. The 
result is that the first decision of the Lower Court is affirmed. The 
Appellants will pay the costs of the appeal and the costs of the 
trial upon the remand." 

The decree of the Full Bench, which bears date the 6th of 
December, 1869, affirmed the decision of the Lower Court, and dis- 
missed the appeal with costs. 
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From this decree the present appeal was brought to Her Majesty j. o. 
in Council. lg.^3 



The appeal now came on to be heard ex parte, the Respondents mun^lali. 
not appearing. v. 

Lalla 

Choonbe 

Mr. LeUh, Q.O., and J. H. W. Arathoon, for the Appellant :— ^^ 

The mortgage of 1863 was registered at once in the public 
register of the district, under the Registration Act of 1843, and 
thereby acquired priority over all mortgages not then on the 
register. Registration would be of no avail if it could be nullified 
by subsequent oral declarations of the parties. This mortgage was 
granted in consideration of debts under decrees held by the Appel- 
lant, and also in part for cash down. There had been many loans 
and securities, the Appellant being the banker of the mortgagor. 
There was no proper answer nor issue to put us on our defence on 
the point of misrepresentation. The issues were, first, whether the 
mortgage was collusively made ; secondly, whether its existence 
was intentionally kept secret from the Defendants ; and the Court 
of first instance only inquired into the third ; viz., whether our 
land was under attachment. The second issue was not at first 
decided by the High Court on appeal, but was merely remanded 
for trial. Therefore we filed no new grounds before the judge. 
No doubt the purchaser paid full consideration, but the regis- 
tration had rendered our previous mortgage patent to all the world, 
and ought to have been full notice to a careful purchaser. The 
Appellant's son was indeed examined afterwards by the Judge, and 
did not contradict the statement of the witnesses for the opposite 
party, but it was on other pomts, and not on the second issue, that 
he was examined, and the cross-examination was confined to the 
first. Then others were examined on the first and second issues, but 
they were examined by the Judge himself. There is a conflict of 
testimony, and our evidence is the stronger. 

The judgment of their Lordships was pronounced by 
The Right Hon. Sib Montague E. Smith : — 

This appeal has been heard ex parte, and after considering the 
opening of Mr. LeiXh, which has been made in a fair and candid 
Vol. I. M 
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J. 0. manner, it appears that there are concurrent findings of two Courts 
1873 below upon a question of fact decisive of the ease, and decisive of 

Muh^Lall 1* against the AppeUant 

^* The circumstances are very short. It appears that a man of the 

Ohoonbs name of Beep Bhunjun Singh was in debt, and at the time possessed 
.—. some considerable estates. The Appellant Mutmoo LaU had been 
his banker and advanced money to him, and, amongst other secu- 
rities, he held a mortgage of the date of the 9th of October, 1863^ 
from Beep Bhtmjtm Singh, of Mouzah Shahpore. It was an ordinary 
mortgage to secure the sum of Bs.20,000. Subsequently to that 
mortgage, on the 9th of August, 1864, Beep Bhunjun Singh sold 
the mouzah to the Bespondents, or to those whom the Bespondents 
represent^ the bulk of the consideration given for the purchasas 
being the money which was due to the purchasers from Beqp 
Bhtmjun Singh, for which they had obtained decrees. Besides the 
amount of the decrees, a small sum was paid on each of the pur- 
chases in cash. Four years after these purchases the Appellant 
commenced this suit, which is a suit to enforce payment of his 
mortgage bond against the Bespondents, and prayed a sale of the 
mouzah. The defence set up by the answer, amongst others, was 
the equitable defence that Mtmnoo LaU could not enforce his mort- 
gage bond as against these Bespondents because at the time ot 
their purchase he had been present when the negotiations for the 
purchase took place, and in answer to inquiries, had led the pur- 
chasers to believe that he had not any lien upon the estate, conse- 
quently that he had not the mortgage bond which he sets up in 
this suit. The defence is made in the answer, as Mr. LeOh observed^ 
in not very precise terms, but they say that the purchase was made 
in consultation with thePlaintiff and his son, and at that consulta- 
tion they were led to believe that there was no such lien as the 
mortgage of 1863. 

The issues were settled, and two only of them are materiaL The 
first was that the bond was altogether collusive and made without 
consideration ■ for the purpose of defeating any subsequent pur- 
chasers ; and the second, which has become the material one, is 
** Was its existence " — ^that is, the existence of the mortgs^ deed 
— *^ intentionally kept secret from the Defendants at the time ot 
the purchase ?" There was a third issue, which raised the ques- 
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tion whether, the litigated property being under attachment at the J. o. 
time of the execation, the mortgage deed waa thereby rendered igis 
nugatory. Upon the first trial of these issues, the Judge of hcnnooLall 
Shahdhadj having found the third issue against the Plaintiff, was ^ ^' 
of opinion that it decided the cause, and that it was immaterial Cbooneb 

for him to determine the other issues. However, on appeal to the 

High Court, that Court reversed the judgment of the Judge of 
Shahabad, and remanded the case for trial upon the first two issues 
to which attention has been called, and amended the second issue 
by inserting the words, *^by the Plaintiff" after the words '^ was 
its existence intentionally kept secret" The parties went down to 
try that issue, which was in effect whether the Plaintiff had inten- 
tionally and designedly, and with a view to deceive the Defendants, 
kept the existence of his mortgage* secret from them* That issue 
raises a pure question of fact. It appears that there was evidence 
on both sides, the witnesses on behalf of the Bespondents giving 
testimony that the negotiations took place in the presence of the 
Appellant Mimnoo LaU; that inquiries were made whether he had 
any mortgages, it being expected from his relation to the vendor 
that he might have them, and that in answer to those inquiries 
he distinctly stated that he had none ; and documentary evidence 
was also given in support of the afiSrmative of the issue. Some 
evidence undoubtedly was given on the other side of a contrary 
character. The Judge of Shahahad, who heard the witnesses, has 
given credit to those who were called on the part of the Defendants. 
He distinctly gives credit to them, and he thinks that their 
evidence is corroborated not only by the documents but by the 
probabilities of the case. On appeal to the High Court, the High 
Court affirmed his finding, after much consideration given by 
themselves to the evidence. The Chief Justice, who analysed the 
evidence given by the witnesses, has pointed out various circum- 
stances which appear to him to corroborate them. The learned 
Chief Justice thought that Munnoo LdH was present at the time 
of the negotiations^ and that inquiries were made of him. Their 
Lordships think it is a natural conclusion to draw from all the 
circumstances that some inquiry would have been made of him, 
and they think it must be pretty evident from the whole circum- 
stances of the case that if the Defendants had had notice of the 

M 2 
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J. 0. morto-age held by the Appellant, they would have hesitated to 

1873 purchase as they did. They took the estate, giving up their decrees, 

MunnoTlall »^^ ^^^ ^^ attachment which they held. Their Lordships agree 

»• with what is stated by Mr. Leithy that there may have been no 

Chooxee duty upon Mvm^oo Ldl voluntarily, and without being asked, 

^^ to disclose his security, but the case is not put simply upon the 

omission to give notice, but upon an actual misleading of the 

Defendants, not merely by the acts, but by the express declarations 

of MunrtiOO LaU himself. 

Under these circumstances their Lordships think that they 
could not have departed from their ordinary rule of not disturbing 
concurrent judgments upon a question of fact of two Courts, even 
if they had felt some doubt upon the finding. But after the dis- 
cussion of this case, their Lordships are disposed to agree with the 
findings of the Court below. 

If then the issue has been properly found, it is really decisive of 
the case, because it supports the plain equity, that a man who has 
represented to an intending purchaser that he has not a security, 
and induced him under that belief to buy, cannot as against that 
purchaser subsequently attempt to put his security in force. 

5)he result is that their Lordships will humbly [^advise Her 
Majesty that the judgment of the High Court be aflBrmed and this 
appeal dismissed, with the costs incurred by the Eespondents 
previous to the hearing. 

Solicitor for the Appellant : T. L. Wilson. 
Solicitors for the Eespondent : Barrow & Barton. 
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BANI MEWA EXJWAB Appellant; j.c* 

AND 1874 



RANI HULAS KUWAB Eespondent. Ja», 30, 31 ; 

Feb. 3. 

On Appeal firom ihe Cowrt of the Judicial Commiseianer, Oudh. 

Immoveable property partly situated in BohUcund and partly in Oudh^ 
which had formerly belonged to the^ oommon anoestor of the Appellant and 
the Respondent, was claimed by each on the ground of heirship. By a deed 
of compromise they agreed to divide it in certain proportions, and the agree- 
ment was carried out in Bohilcund but not in Oudh, where the Respondent 
was, and continued, in possession. At the end of nine years from the date 
of the deed of compromifle the Appellant sued for possession of her share of 
the property in Oudh, 

The Judicial Commissioner of Oudh having decided that the suit was 
founded on the contract contained in the deed of compromise or for a 
breach of it, and, therefore, barred by the Indian Limitation Act, XIV. of 
1859, 8. 1, clause 10. It was 

Held (reversing this decision), that the claim did not rest on contract 
only, but on a title to the land acknowledged and defined by the contract, 
which was part only of the evidence of the Appellant to prove her case, 
and not all her case ; and that, consequently, the suit was not founded on 
contract or for a breach of it, but was a suit for the recovery of immove- 
able property " to which no other provision of the Act applies," and, there- 
fore, subject only to the limitation of twelve years prescribed by s. 1» 
clause 12 (1). 

XhIS was an appeal from a judgment and decree passed on 
regular appeal by the Judicial Commissioner of Oudh^ and dated 
the 19th September, 1871, whereby the Appellant's suit was dis- 
missed on the ground that it was barred by the law of limitation. 
The suit was brought in the Court of the Civil Judge of Luck- 
now, in order to obtain full possession of a certain share, to wit^ 
8i annas' share, in certain immoveable property situated in Lucknow, 
which had belonged to the common anoestor of both the Appel- 
lant and the Bespondent^ or the parties they represented. 

The rights of inheritance in the property now in question, 
together with other property of the common ancestor situated in 

* Present >-TmB Biqht Hon. Snt Babnbs Pbacock« Thb Right Hon. Sib 
HoNTAGUB E. Smith, and The Right Hon. Sib Robbbt P. Gollieb. 



(1) See the present Indian Limitation Act, IX. of 1871, sched. 2, art 145. 
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J. 0. the province of BohUctimd, had formed the suhject of dispute 

1874 previous to 1860, and in July of that year a deed of compromise 

Kani Mbwa ^^ entered into between the present Appellant, her sister (whose 

KuwAB rights she had since inherited), and a cousin (now represented by 

Eant Hulas the Eespondent), to divide the whole property in certain proper- 

KuWAB* , M. M. ^ 

tions. By a second deed, dated in November, 1860, all the parties 

to the former deed acknowledged that a division of property had 
taken place in accordance with the former deed, but it was matter 
of contest in the cause whether the deed of November, 1860, 
comprised the LueJcnow property, or had reference only to the 
property in Bohileund. The Bespondent, or his predecessors, 
had held possession of the LueJcnow property' from a date prior to 
July, 1860. The plaint was filed on the 5th of November, 1869. 

The Civil Judge dismissed the suit on the ground that the Ap- 
pellant was estopped from obtaining the relief she sought by the 
deed of November, 1860, which he regarded as comprising the 
property in LueJcnow. On appeal the Judicial Commissioner 
reversed this decision, and directed the case to be tried on the 
merits. 

When the case was heard on remand, the Civil Judge dismissed 
the Appellant's suit on the ground that she had not been in pos- 
session at any time during the last twelve years. The Judicial 
Commissioner, on a second appeal, was of opinion that this fact 
was not material, and that the deed of November, 1860, did not 
comprise the property in LueJcnow, but he held (the point, ap- 
parently, not having been raised before him) that after the execn- 
tion of the deed of July, 1860, the titles of the several parties 
rested not on inheritance but on contract, and that the suit was 
barred, whether the three years or the six years' term were held 
applicable. 

Mr. J. H. W. AratJioon, for the Appellant (1) : — 

The deed of November, 1860, did not comprise the LueJcnow 
property ; a certain house in LueJcnow, occupied by the Appellant, 
was acquired by her father, and did not form part of the estate of 

(1) The C!ounsel for the Respondent no objection being raised by the Ap* 
asked their Lordships to hear the whole pellant's Counsel, 
case, which was accordingly gone into, 
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the common ancestor, and therefore her occupation of it does not J. c. 
shew, as the Respondent alleged, that a division of his property 1874 
in iMcknow had taken place. The present suit being iot immove- baioMewa 
able property, is not barred by any shorter limitation than that of ^^^^^ 
twelve years, according to the Indian lAmUaium Aet, XIY. of ^ani Hulab 
1859, s. 1, danse 12. ^!^ 

Mr. L. W. Cave, and Mr. Earaoe 8mUh, for the Bespondent ^— 

There is evidence that the Appellant was actually occupying 
part of the family property in Lucknaw, which proves that it had 
been divided. Upon the right construction of the deed of Novem- 
ber, 1860, it does comprise the Ijfieknow property, and constitutes 
an acknowledgment that that property had been duly divided, and 
the Appellant is estopped by it from aUeging that she has not 
received her share; moreover her claim, being grounded on the 
deed of July, 1860, is a mere suit upon contract, or for breach 
of contract, and could not, under the LimUaUon Act, be brought 
after the lapse of three, or at the utmost of six, years. 

Their Lordships reserved their judgment, which was now de- 1S74 
livered by ;^3, 

The Bight Hon. Sib Montague E. Smith : — 

This is a suit brought by Bani Mewa Etbwar, the granddaughter 
of Bajah Buttun Sinffh^ against Bani Hulas Kuwar^ the widow of 
Khyratee LaJl, who was a grandson of the lUjah, to recover an 8^ 
annas share of three houses and an imambara situate in the City 
of Luchnow. The Appellant claims 4;^ annas in her own right, and 
4^ as the representative of her deceased sister, Chattv/r Kwwar. 

The claim arises in this way : — The property in dispute, which 
is in Ovdh, belonged, with other considerable property in Bohilcimd, 
to Bajah BuUim Sinffh, who died in 1851. It is said that he became 
a Mahomedan, and that^ according to Hindu Law, his ancestral 
property thereupon vested in his son, Dowlut Singh, the father of 
the Appellant and her sister. Dowlul Singh died before his father, 
and in consequence of his having so*pre-deceased him, and having 
no male issue, the property of the Bajah BvMim Singh would have 
descended to the grandson, Khyratee LaU, whose widow, Hvias 
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J. c. Kmoar^ is the Defendant and present Respondent, unless the con- 

t874 version of the Bajah and the consequent vesting of the estate in 

iiANi Mbwa Dowlut Singh was established. The Defendant raised a further 

^V^* question, namely, that the property of Eajah BuUun Singh had 

R^ Hulas teen confiscated by the Eiug of Ovdh, and had, after the Rajah's 

death, been granted by the King as an act of grace to his widoiv, 

R<mi Baj KuwaVy and that on her death it descended to KhyroUee 
Loll as her legal heir. It appears that questions arising out of 
this alleged conversion to Mahomedanism of the Rajah, and re- 
specting the confiscation, were contested between the widows of 
the deceased Buttim Singh and of his son, Dowlut Singh; and 
after their deaths the controversies were renewed between 
Ehyratee LaU and the Respondent and her sister. After these 
controversies, and avowedly to put an end to the disputes, a com- 
promise was effected between the parties, the terms of which are 
found in what is described as a deed of agreement of the 21st July, 
1860. It is essential to the determination of the questions in this 
appeal to consider what is the e£fect of this agreement and of a 
subsequent one which was entered into at a later period of the 
same year, namely, on the 12th of November. 

The first agreement is made between the contending parties, 
Ehyraiee LdB, and his cousins, Bani ChaUur Kwwar and the pre- 
sent Appellant, Bani Mewa KwuoaVy the daughters of Dowlut Singh, 
It is this : " We," describing the parties, " do hereby declare that, 
regarding the dispute which existed for all the houses, lands, and 
property left by Bajah Butttm Singh, deceased, whether moveable 
or immoveable, ancestral, or seK acquired, in the custody of the 
Court of Wards, situated in the district of BareiUy, PUibhU, 
Shahjehanpore, Badaon, &c., and in the province of Ovdh, we have, 
whilst in the perfect enjoyment of our senses, and without being 
under any kind of compulsion or coercion, come to amicable terms 
in the presence of Mr. John Inglis, Collector of BareiUy, and agreed 
to regard the whole property as if it were one rupee, and to divide 
it into the following shares : 7^ annas as the share of Ehyratee Lolly 
4^ annas as the share of Bani Chattur Kuwar, and 4|^ annas as the 
share of Bani Mewa Kuwar" that is an agreement that the whole 
property left by the Rajah Buttun Singh, as well that in Bohilcund 
as that in the province of Otidh, shall be divided in those shares 
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Then comes a provision for a division of the property, according to J o. 
those shares, by a partition by metes and bounds. That part of . 1874 
the agreement is this : " According to these rates the whole of the j^,,, mewa 
property shall be divided amongst the above, agreeably to a pnn- Kuwab 
chait to be convened for the pumose. That we shall not retract Bani Hulas 

KUWAB. 

from this proposed division;" and then declaring that it should be 

a final agreement between them. It is undisputed that this agree- 
ment relates to the whole of the property of Bajah Bvtiun Singh^ 
as well that in Oudh as in Eohilcund. In fact that is the case on 
the part of the Bespondent as well as that on the part of the Ap- 
pellant. Both agree that this agreement was intended to settle 
the disputes relating to the whole of the property left by the 
Eajah. Now there is no evidence to be found in the record of an 
actual partition of the property, either in BohHeund or in (ktdb, 
pursuant to the terms of this agreement ; but it is said on the part 
of the Bespondent, the Defendaut, that by the subsequent agree- 
ment, to which I have alluded, of the 12th November, 1860, there 
is an acknowledgment on the part of the present Appellant and 
her sister whom she represents^ that a partition had taken place of 
the whole property, as well the property in Otidh as in Bohtlctmd, 
an acknowledgment which binds them by way of estoppel ; and 
that, under those circumstances, the present claim of the Appel- 
lant to a share of the houses in Lueknow must be defeated. 
This document is in ambiguous language, and some care is re- 
quired in considering what is the effect of the language used in 
it. It may here be said that those who rely upon the document 
as an estoppel^ — the nature of an estoppel being to exclude an 
inquiry by evidence into the truth, — ^must clearly establish that 
it does amount to that which they assert. Now the document 
is this: ^'We Khyraiee LaU in person," and the Appellant and 
her sister by their attorneys, — "the principals, being heirs of 
Bajah Bvitun Singhy deceased, do hereby declare that : Whereas 
our case regarding rendition of accounts and division of the pro- 
perty left by Bajah BtUttm Sinffh, now in charge of the Court of 
Wards, was pending before Moulvi Mahomed Khyrooddeen,'* — and 
other persons, naming them, and describing them *^ as members," 
and their Lordships understand that they were a committee of per- 
sons, or a punchait, appointed to make a partition. The document 



182 INDIAN APPEALS, [L. Tl. 

J. 0. goes on, ^ the same has now been amicably adjusted and divided 

IS74 amongst ourselves, according to our specific shares," — ^that is, the 
BakiMewa shares mentioned in the first agreement, — *^ under the auspices of 

KiiWAB ](]., jQjifi Inglis^ Collector of BareiUy, and the divisicm, under the 
Baki hulab blessings of Providence, having been made accordingly regarding 

the virhole property, viz., cash, furniture, villages, (mortgaged and 

free from mortgage), houses and shops, cash deposited in banks and 
treasury, other property moveable of every description, and books, we 
have received our respective shares. Now there is not the slightest 
dispute amongst us left unadjusted and unsettled, and there is not 
a fraction of such property which has not been divided amongst 
us. We have therefore filed this razeenamah acknowledging 
division of property and settlement of accounts in the Court of the 
above-mentioned deputy collector that it may prove of use here- 
after.'' There are undoubtedly words in this agreement which, 
taken by themselves, are sufficient to comprehend the whole of the 
property which was the subject of the first agreement ; but the 
words which occur in the commencement of the agreement appear 
to their Lordships to be the governing words of the instrument, as 
far as the property included in it is concerned, and those words 
are : ^ Whereas our case regarding rendition of accounts and divi- 
sion of the property left by Bajah EuUun Sitiffh, now in eha/rge of 
the . Cowrt of Ward$.^ Now the only property which could have 
been in charge of the Court of Wards was the property in BohUr 
cund* Notwithstanding therefore the large words to which I have 
referred, viz., '* Now there is not the slightest dispute amongst us 
left unadjusted and unsettled, and there is not a fraction of siieh 
property which has not been divided amongst us," their Lordships 
think that the reference made in that wide clause by the words 
^ such property " limits its application to the property described 
in the commencement of the agreement, namely, the property 
^now in chaise of the Court of Wards." Undoubtedly there is 
some room for the contention that the words ** now in icharge of 
the Court of Wards " were not intended to limit the agreement to 
property which was really in the Court of Wards, but were inserted 
by mistake and by misapprehension of the parties who might have 
thought that the property in Oudh was in charge of the Court of 
Wards of the district of BarmUy. Their Lordships do not fedl to 
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notice that property iiras described as being in the custody of the x a 
Court of Wards in the first agreement, but there the description is 1874 
not confined to property in the Conrt of Wards, but the words ** and ra^ITmiwa 
in the province of Oudh** are inserted, apparently for the purpose ^^^^ 
of shewing that the agreement was intended to comprehend lands Bani Hulas 
in that province as well as those in Bohileund. There are no such -^^ ' 
words in the agreement of November, and upon the whole their 
Lordships think that that agreement may properly be confined to 
the lands in BohH&wnd which were really in charge of the Court of 
Wards. 

It will be observed from what has been already said that their 
Lordships have felt that this document is ambiguous, and this 
beiug so, the construction of it may be aided by looking at the sur- 
rounding circumstances. If it had appeared that the Appellant 
had had possessicm for a long number of years of some property 
which had belonged to Bajah Butttm Singh in OuShy and the 
Respondent and those she represents had been in possession of 
other property which had belonged to the Bajah, it might have 
been inferred that a partition had been made by agreement, and 
that the parties were content to hold what they had so agreed to 
take without any formal partition by a punchait. But upon look- 
ing at the circumstances which were relied upon by the Bespon- 
dent's counsel, Mr. Oaw, to support that presumption, it appears to 
their Lordships that they fail to do so. The first circumstance re- 
lied on was that in addition to the four houses which are the pre- 
sent subjects of dispute, there was a fifth house which, it was said, 
had beloDged to Bajah RiMan Singh, and had been in the posses- 
sion of the Appellant and her sister and her sister's husband. But 
the evidence when examined really fails to make out that that 
house was a part of the property of Bajah BuUtm Singh. On the 
contrary, there is a great deal of evidence to shew that it was the 
separately acquired property of DowltU Singh, the father of the 
Appellant, and was no part of the estate of the Bajalu The title 
to that house is, at leasts left in doubt, and it was for the Bespon- 
dent, if she relied upon the circumstance of the Appellant's having 
the ownership and possession of the house as presumptive proof of 
the partition, to have shewn clearly that it formed part of the 
property of the Bajah. 

The other circumstance strongly relied on was that there had 
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J. G. been an acquiescence of nine years, from the date of the agreement 

1874 in 1860 to the commencement of this suit^ in the possession of the 
KaniMewa f<^^^ houses now claimed remaining with the Bespondent. But, 

KuwAB again, upon investigation their Lordships think that there was no 
Hani Hulas^ acquiescence from which they could safely presume there had 

— i- ' been a partition. It seems that upon the death of the Appellant's 
sister, Bani Chattur Kuwar, the Appellant brought a suit against 
her husbaud, Chdh Beharee LaUy to recover from him her sister's 
4;^ share in the houses now in dispute. That suit was commenced 
apparently in the year 1866. The defence to it was that Beharee 
Loll was entitled to the property iu another right,— it is not neces- 
sary to say what right he set up. The present Appellant succeeded 
in that suit in the lower Court, and also upon appeal in the High 
Court of the North-west Provinces. Now in that suit she claimed, 
as against her deceased sister's husband, her sister's share in this 
very property. It seems incredible if she was aware she and her 
sister had no right to this property, and that it had gone under a 
partition to Ehyraiee LaU, that she should have) instituted that 
which would have been, so far as regards this property, an entirely 
useless suit. It is peirfectly true that nothing which occurred in 
the progress of that suit can be evidence against the present 
Bespondent, who was no party to it ; but the suit is so far material 
and relevant that the present Appellant, having obtained a decree 
against the sister's husband, Otidh Bdiaree LaU^ endeavoured to 
execute that decree by obtaining possession in due course of law of 
the houses, and was resisted by the present Bespondent, who was 
then in possession of them. These facts seem to negative anything 
like acquiescence on the part of the Appellant in a supposed par- 
tition by which these houses were allotted and assigned to be held 
in severalty by the Bespondent or by KhyrcUee Lall, whom she 
represents. 

Under these circumstances the case simply comes to the question 
of the right of the Appellant under the agreement of July, I860. 
.That agreement assumes that the parties were severally claiming, 
by virtue of some right of inheritance, the property of the Bajah 
Bvitim Singh; that there were questions between them which 
might disturb the rights which each claimed, and it was better 
instead of a long litigation to settle these rights, and they do settle 
them by arriving at this agreement, which orovides that the 
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property shall be held in certain shares, and shall be divided ac- J. G. 
cording to those shares. A partition according to those shares has 1874 
never taken place, and the Bespondent is in possession of the RakiMbwa 
entirety of the houses in Ovdk and the imambara. Unless there- ^^^^ 
fore the title of the present Appellant is barred by limitation she ^^^ Hulas 

has, in their Lordships' opinion, a right to a decree for the shares 

of those houses assigned to her and her sister whom she now repre- 
sents by the agreement. 

Their Lordships in coming to this conclusion have arrived at an 
opinion in accordance with that of the Judicial Commissioner 
from where this appeal comes to Her Majesty. The Judicial 
Commissioner states that he has no doubt that the agreement of 
November, 1860, did not include the property in Otkdh. He says, 
'' I shall have to refer again to the agreement effected by the dis- 
putants in July, 1860. I deem it necessary to record my concur^ 
rence in the ruling of my predecessor in regard to the deed of 
November, I860. It is clear from the terms of that document 
that it referred solely to that portion of the property of the late 
Uajah BtUtttn Singh that was situated within the jurisdiction of 
the collector of BareiHy. It sets forth that * Whereas our case 
regarding rendition of accounts and division of the property left 
by Bajah Buttnn Singh^ now in charge of the Court of Wards, was 
pending before certain arbitrators, an amicable adjustment has 
been made and the whole property divided.' The property 
situated in the province of Oudh and claimed in the present suit 
was not under the charge of the Court of Wards of the Bareilly 
District, and could not therefore have been included in the division 
referred to in this document." So far, therefore, their Lordships 
entirely agree with the judgment of the Judicial Commissioner. 
The way the case came before him ultimately was this, — the Civil 
Judge of Lucknow having at first decided, contrary to the above 
view of the Judicial Commissioner, that the agreement of Novem- 
ber, 1860, did include the Ovdh property, and was an estoppel, 
was overruled by a former Judicial Commissioner, Sir Qeorge 
CotppeVy who, remanded the case for an inquiry as to the possession 
of the houses. The Civil Judge on this remand seems to have 
thought he must inquire who had had possession during the last 
twelve years, and finding that the Bespondent and her predeces- 
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J. a sors had been in possession for more than twelve years, he held 

1874 that the suit was barred by the Statute of Limitations. 
Rani Mbwa ^^e Judicial Commissioner, when the case came before him on 

KvwAB gj^^ appeal, held that the claim of the Appellant was based on the 
R^i HuLAB agreement of July, 1860, and that limitation only ran from that 

-^ date ; but he thought the limitation of six years was applicable to 
the suit. The judgment of the Judicial Commissioner was tliat 
the case of the Appellant rested upon the agreement of July, 
1860, and that so resting upon a contract the case was within the 
10th clause of sect 1 of Act XIV. of 1859, and barred by it, inas- 
much as the action was not brought within six years from the date 
of that agreement. Now their Lordships are of opinion that the 
10th is not the clause which is applicable to the present claim, bat 
that the suit is really brought for the recovery of immoveable pro- 
perty, and that the clause which properly applies to it is clause 12 
of sect 1. The compromise is based on the assumption that there 
was an antecedent title of some kind in the parties, and the agree- 
ment acknowledges and defines what that title is. The claim 
does not rest on contract only, but upon a title to the land acknow- 
ledged and defined by the contract, which is part only of the 
evidence of the Appellant to prove her title, and not all her case. 
It therefore seems to their Lordships that the suit is not founded 
on contract or for a breach of it, but that it is a suit for tiie 
recovery of immoveable property " to which no other provision of 
the Act applies," and so within clause 12 ; consequently, in their 
opinion, the proper limitation of the suit is twelve years, and it 
has not been contended at the Bar that if that be the period of 
limitation the present suit is barred. 

For these reasons their Lordships, agreeing in the view of the 
merits of the case taken by the Judicial Commissioner, but difier- 
ing firom him as to the effect of the Stattde of LimitaMons^ must 
humbly advise Her Majesty that his judgment ought to be reversed, 
and that a decree ought to be made that the Appellant is entitled 
to the possession of the 8} annas share of the properties in Oudh^ 
{he subject in dispute in the suit The Appellant to have the 
costs in India, and of this appeal 

Solicitor for the Appellant : T. L. Wibon. 
Solicitors for the Respondent : Watkms & Lattey. 
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MOHUMMUD BUHADOOR KHAN and MO- ) . ^•^' 

HUMMUD ALLY BUHADOOR KHAN . / ^^^^^^^* 1874 



AKB F«b. as, 27. 

THE COLLECTOR OP BAREILLT (on the ) bj^^ondents. ~ 
PART OF Government), and Others . . j 

On Ajapealjram ihe High Court of Judicature, Nw&rWettem 

ProffineeSf Agra. 

A, died the ostensible owner of certain lands, leaving two sons nnder age. 
Upon A^8. death, ^., ailing that he was himself the real owner of the 
lands, caused himself to be recorded as owner in the collector's books, and 
took possession. Some years later, B, was convicted and execated as a 
rebel, and all the property in his possession confiscated, including the land 
80 taken by him. 

The BODB of A. sued for the recorery of the lands of which they had been 
dispossessed by B. 

The suit was brought more than a year after the younger Plaintiff came 
of age, and more than a year after the passing of Act IX. of 1859, which 
allows (s. 20) only one year to sue, and does not save the rights of persons 
nnder disability :— 

ffddf that the enactment applies to all Courts, and that the claim was 
barred by limitation. 

X HIS appeal was subinitted to the Judicial Committee in the 
form of a Special Case drawn up for, the decision of their Lord- 
ahipsi nnder the piOTiaionB ci the 6th regulation of the Order in 
Council, dated the 13th of Jnne» 1853. The special case was to 
the following effect : — 

The Appellants sued the Bespondents to recover certain landed 
property which was, in May, ISSS, confiscated by Government as 
being the property of Ehcm Buhadoor Khan, a rebel, and which 
had been subsequently granted or sold by Government to the 
Defendants (other than the Collector of BareiUy). 

The Appellants claimed the property as having in fact belonged 
to their father, Mohwnmud Tuffuzool Hossein Khan, who died on 
the 22nd of April, 1854. 

* Present.— Tbe Rioht Hon. Sib Jaxbb W. Golvilb, The Bight Hon. Sis 
Babnes Pbagock, Thb Bight Hon. Sib Montague E. Smith, The Bight Hon. 
Sib Bobebt P. Goluxb, and The Bight Hon. Sib^Lawbbnoe Pbeu 
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J. 0. Mohummud Tuffuzool ITossein Khcm left a widow, Musswmai 

1874 Bustee Begum^ aged thirty-two years, and two sons, the Appel- 
MoHTjMMUD lants, who were then infants. 

^^^S^^ ^ Mohummud Tuffuzool Homin Khan's death, his'widow, Budee 
^. Begum^ on the 7th of June, 1854, wrote to the collector of the 
Collector OF district the following letter, praying that shie and her sons might 
* be recorded in the Government Register as the heirs of the de- 
ceased. The revenue authorities, after making local inquiries 
through a subordinate officer, ordered the name, not of the ap- 
plicants, but of Nuwdh Khan Buhadoor Khan, the grandfather of 
the deceased, to be entered upon the Government Begister as 
the proprietor. 

Khan Buhadoor Khan remained in possession of the property 
until May, 1858, when he was convicted and executed as a rebel, and 
the property was confiscated by Government as belonging to him. 
Government, having thus confiscated the property, sold or 
granted various portions of it to the several Eespondents. 

In 1861 the elder Appellant came of age, and in 1864 the 
younger came of age. 

On the 1st of May, 1865, the Appellants filed their petition in 
forma pauperis, in the nature of a plaint, against the several 
Bespondents, asking for cancelment of the auction sales and for 
possession of the property, with wasilat (mesne profits) from the 
date of the institution of the suit. 

The collector and some of the other Bespondents in their written 
statements pleaded Act IX. of 1859 in bar of the suit. 

On the 1st of Ai^ust, 1866, the Judge settled the issues as 
follows : — 

^' 1. Whether was the suit absolutely barred as against any and 
every party by the lapse of one year from the date of confiscation 
or attachment ? 

" 2. Limitation, how does it run ? Whether was it obligatory 
on the minor or minors to sue within one year of obtaining his or 
their majority ? 

^* 3. Is the suit of either one of the Plainti£&, or both of them, 
barred by limitation, or is it not ?" 

The Judge who tried the case, on the 1st of Augusti 1866, gave 
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his decision on the first issue to the effect that Mohummvd Tuffu- J. G. 
zoolHossein Khan had a prima fade title, and that Khan Buhadoor 1874 
Khan was to be regarded as a trustee for the minors, so that his mohtthmud 
possession was not adverse to them; that the collector, under ^^^* 
the Court of Wards, ought to have taken charge of their interests, ^* 
and ought to have sued in their behalf within a year after the Collector ov 

confiscation of the property. The Judge, therefore, declared that 

under Issue I. the suit was not necessarily barred by limitation, 
but might in so far be heard on its merits. 

The Judge did not then give any decision on the second and 
third of the issues, and, before proceeding to decide on them, 
settled issues of fact for trial as to the proprietary rights of the 
father of the Appellants as opposed to those of the rebel, and on 
the 14th of November, 1866, gave his judgment. 

On the facts the Judge found that a real title to the property 
had been conveyed to the Appellant's father, and, oa his death, 
to his legal heirs, the Appellants and their mother. 

The Judge then proceeded as follows : — 

**This Court further declares that, according to English law, 
this would be trust property, but that it hesitates to declare that 
the collector of 1854 was ex-offieio trustee ; as regards the share 
in the hereditary estate of Tuffuzod Sossein Khan, it no doubt 
was illegally attached. 

^' A provincial Court can add no word to the letter of the special 
law IX. of 1859, nor draw any inference or put any construction 
other than the most literal on that law. 

*' The opening words (1) of the section 20 guarantee that parties 
not guilty of rebellion shall not lose their properties. These 
Flaintifb are not accused of rebellion, and they were infants. 
They may not have been legally capable of rebellion. They 
legally could not appear as parties to any suit before the Special 
Commission. Bustee Begvm was not a legal guardian by any law, 
English or Mahomedan, and she was the more silent because of 
the terror caused by the execution of Khan Buhadoor Khan, and 

(1) ''Nothing m this Act shall be offender is forfeited in inspect of any 

held to affect the rights of parties not property attached, or seized as forfeited, 

charged with any offence for which, or liable to be forfeited to GK)vernment.'* 
upon conviction, the property of the 

Vol. I. N 
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J. a if there was any party who might haye appeared it was the col- 

1874 lector. Trust property cannot be escheated by the English law, 

MoHrMMUD f^^ it is espe ^ially protected from forfeiture, and from the silence 

^^^* of this law EK. of 1859 as regards minors and trust property^ 

V. construed in juxtaposition with the opening words guaranteeing 

CoLusoTOB or properties to those who were not rebels, it, in the opinion of this 

Bmibillt. Qqji^^ yf^ an act bad in law, and null at)d void, to attach and 

confiscate the properties of minors, such properties never having 

been attached or confiscated. It being an illegal act, and as if not 

done, the special words (1) taken from sect 11, Act XIY. of 1859, 

do not bar this suit. But in the opinion ot this Court the words 

quoted (2), taken from the same section, must be literally accepted 

in bar of it. 

*' The advocate of Plaintiffb has pleaded general limitation of 
twelve years, and quotes three precedents (3) in support. 

^ This Court concurs generally that it is a singular fact that 
Bustee Begum (but that she is especially barred), being an adult 
before 1854, had a right of action of twelve years from 1854, and 
that her infant sons had no right of action of twelve years running 
from 1854. Yet these are the written words of the law, plain 
and indisputable ; nor can a Provincial Court put any but a literal 
construction on those words, even when otherwise concurring with 
Plaintiffs' advocate on the point of tenderness shewn by the law to 
infants. 

^ The argument of Defendant that these words apply to the 
later cause of action do not meet the question, for a faulty title 
is not made a good title by any such subsequent alienation as is 
pleaded, unless stamped by limitation." 

The Judge, then, after giving his reasons for holding that 

(1) <* If at the time when the right the period of three years, in which case 
to bring an action first accrues the per- the suit shall be commenced within 
son to whom the right accraes is under three years from the time when the 
a legal disability, the action may be disability ceased." 

brought by such person, or his repre- (3) •* No. 3 of 1865, d/- 4th Jany., 

sentativc, within the same time after 1866, Wyman's Beporter, p. 56 ; Ko. 

the disability shall have ceased as 3487 of 1865, d/- 21st April, 1866 ; 

would otherwise have been allowed No. 84 of 1866, d/- 16lh June, 1866, 

from the time when the cause of action Wyman's Beporter, p. 288, and iratome 

accrued.** ii., p. 27." 

(2) " Unless such time shall exceed 






^ 
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eighteen was the legal nge of majority of the Plaintiff^ and not j. c. 
sixteen as pleaded by the Defendants (a plea not set up in the 1874 
special case), declared that either and both the Plaintiffs had a Mohummud 
right in equity ; that the elder Plaintiff was barred by law ; that ^ k^" 
the younger Plaintiff was not barred; and the Court decreed the •• 
claim of the younger Plaintiff, less the mare of Bvstee Begum^ Oouvbcttok of 
the mother, with costs in proportion. amdllt. 

The Appellants appealed to the High Court of the North- 
l^stem ProTinces, and some of the Bespondents, including the 
collector, presented cross appeals. In the ccdlector's memorandum 
of cross appeal it was submitted that, under the regulations, even 
if the Appellant's father had been entitled, the estate could not 
haye been taken possession of by the Court of Wards, and that 
the suit was barred by sect 20, Act IX. of 1859. 

The High Court (Sir W. Morgan^ Chief Justice, and Mr. Justice 
B^herts), did not enter into the facts of the case, but confined their 
decision solely to the question whether the Appellants' claim was 
barred by limitation. 

The decision of the High Court stated as follows : — 

*^ The Plaintiffs sued to recover the property in question, as 
property which belonged formerly to their father, Tuffuzool Hossein 
Khauy and after his death to the Plaintiffs. The Court below 
decided that the suit was barred by limitation as to one of the 
Plaintiffs, but that the younger Plaintiff, Mohummvd Ally Btihador 
Khan, was entitled to a decree. 

'* In the view which we take of the case it is not necessary that 
we should consider whether* or not the property claimed really 
belonged to the Plaintiff's father, and on his death descended to 
the Plaintiffs. It appears certain that at and previous to the time 
of the conviction of BJian Buhadoor Khan it was in his possession 
and under his control, and that it was seized and confiscated as a 
portion of his possessions. If so, the Plaintiff's right of suit to 
recover it is now barred by the operation of sect. 20 of Act IX. 
of 1859. By that section the rights of persons not charged with 
the offences therein referred to^ in respect of any property seized 
as forfeited, or liable to be forfeited, are saved. But such saving 
is subject to the stringent proviso in the latter part of the section, 
whereby all rights of suit in respect of such property are taken 

N 2 
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J. 0. away, unless the suit is instituted within one year from the seizure. 

1874 The law being conceived in general terms, the Courts are not at 

MoHUHMUD liberty to introduce into it any exceptions, however just and re€i- 

"^ &^^^^ sonable they may appear, and however consistent with the prin- 

V. ciples on which laws of limitation are ordinarily based. The law 

CoLLEOTOB OF iu qucstiou is a special law, and this provision was probably 

i? ARKtLL Y. designed to promote the speedy assertion and adjudication of all 

rights put forward to forfeited property. The exceptions in favour 

of minority and other legal disability which the general law of 

limitation of suits (Act XIY. of 1859) contains have no place in 

this Act, and cannot be introduced by the tribunals, which are 

bound to give full effect to the law. Upon this principle the 

Plaintiffs, notwithstanding that they were minors at the time of 

the seizure, can claim no exemption from the operation of sect. 20 ; 

and, assuming the property sued for to have really belonged to 

them, yet, as it was seized as a part of the confiscated property 

of Khan Buhadoor Khan, they can now maintain no suit for its 

recovery, more than one year having elapsed from the time of 

seizure. The Appeals Nos. 16, 21, and 25 are decreed, and No. 9 

is dismissed, but without costs." 

Mr. BeUf and Mr. Doyne, for the Appellants :— - 

Here the property was confiscated, as being that of Nmodh Bu^ 
hadoor Khan, while, in fact, it belongs to Mohummud Tuffuzool 
Hossein Khan^s heirs, who were minors; and on those heirs suing 
to recover the property, the Government pleads that they are 
barred because they did not sue within one year from the date of 
the confiscation, and denies that they are entitled to any additional 
time as having been under disability* 

We admit that eighteen is the age of majority, and that upwards 
of a year intervened between the attainment of majority by the 
younger brother and the institution of the suit. We admit also 
that the Indian Courts have held (1) that no suit can be brought 
in the ordinary Courts except within a year ; but those decision 
proceed upon too narrow an interpretation of the Act. The limi- 

(1) GMnd Pandy v. EeemuU Bor W. R. extra vol. 1864, p. 5 ; Nundetn 
hadow, 6 Sutb. W. R. 43 ; Nepal JSingh v. Musmmat Bibee Kookoom, 
Singh v. Bam bunm Singh, 1 Suth, Ibid. 377. 
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tation coald only apply to some right, title, and interest of the J« 0. 
rebel himself. 1874 

The eases of Mussumat Thuhrain y. Oovemment (1), and Rajah MonuMHUD 
Saliffram v. Secretary of Stale for India (2), shew that confiscation ^ ^^^^ 
of rebels' property does not extend to the confiscation of property ^* 
of which a rebel is only the tmstee, and Elum BvJiadoor Khan is Gollectob of 
to be regarded as a trustee for the heirs of Tuffuzocl Hossein Khan. ._ 

The general law sayes the right of parties under disability, and 
there cannot haye been any intention to do away with the general 
law. The saying clauses of Act XIV. of 1859 apply. The pro- 
hibition to entertain a suit unless it be instituted within a year 
from the date of seizure is introduced merely by way of proyiso. 
The intention was to limit the right to sue in the special Court 
set up by this Act, but not to interfere with the general law of 
limitation in suits before the regular tribunals, where any one had 
been unjustly depriyed of his property. Act IX. of 1859 has been 
repealed by Act YIIL of 1868, except as to certain clauses. Ex- 
treme hardship would arise if the Act were held to be retrospec- 
tiye in its operation ; and this afibrds ground for thinking that it 
cannot haye been intended to haye a retrospectiye effect. 

Act IX. of 1859 came into operation on the 30th of April in 
that year. The confiscation took place in May, 1858; and, in 
fact, upon the interpretation now set up, we should only haye had 
one month to sue in, and that at a time when a suit was really 
impossible eyen with the utmost diligence. If sect. 20 is retrospect 
tiye no right of suit is giyen, howeyer great the injustice may 
haye been. The ordinary period of limitation in such a case was 
twelye years. Is the Act by implication and retrospection to 
depriye parties of all right of appeal to the ordinary courts ? 

Mr. Forsyth, Q.C., and Mr. M. OhaimerSf for the BespondentSi 
were not called upon. 

The decision of their Lordships was pronounced by 

The Eight Hon. Sir Montague E. Smith : — 

The only question in this appeal, which comes before their Lord- 
ships in the shape of a special case, is whether the suit brought 
(1) 14 Moore'iJ Ind. App. 112. (2) 2nd Aug., 1872. 18 Suth. W, R. 389. 
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J. 0. by the Appellants against the Collector of BareiUy and the pur- 

1874 chasers from the Government, to recover certain landed property 

l^ioHUMMUD i^ BareHlyy is barred by limitation. The Appellants claim the 

Br^AuooR property as the heirs of their father, Mohummud Tuffuzool Hossein 

9. Khan, who died on the 22nd of April, in the year 1854. The 

Thb <» 

jllkctok of special case states that it is to be assumed for the purposes of the 
Babellly. ^^^ ^^^ ^jj^ father of the Appellants was on his death entitled to 

the property sued for. That statement is made only for the pur- 
pose of raising the question which is for their Lordships* consider- 
ation on the Statutes of Limitation. It appears, however, upon 
the special case, that before and at the time of the death of 
MoTmmmud Tuffuzool Hossein Khan, one Khan Buhadoor Khan 
was in the actual possession of the property. That person became 
a rebel, and in May, 1858, his property was seized by the Govern- 
ment as forfeited on the ground of his rebellion. At the time of 
their father's death, and of the forfeiture of the property, the 
Appellants were minors. The elder Appellant became of age in 
1861, and the younger in February, 1864. The present suit was 
brought on the 1st of May, 1865, and at that time the elder 
Appellant had been, as appears from these dates, of age for four 
years, and the younger Appellant for upwards of a year. 

The Act of Limitation which is relied on by the Government is 
Act IX. of 1859. That Act was passed for the special purpose of 
providing a Court for the adjudication of claims by innocent persons 
tipon the property of rebels which had been forfeited to the 
Government It established a special Court, consisting of three 
Commissioners, and suspended the action of all other Courts in 
respect of such claims. Special modes of proceeding are estab- 
lished, and various clauses in the Act relate to that special course 
of procedure. But there are provisions in the Act which relate 
not merely to the Court so established and the procedure under it, 
but are of a general character, and apply to the property forfeited 
in whatever Court the claims may be made regarding it. One of 
those clauses is clause 16, which provides, " Whenever any person 
shall have been convicted of an offence for which his property was 
forfeited to Government, no Court has power in any suit or pro- 
ceeding relating to such property to question the validity of the 
conviction." Sects. 17 and 18 are also clauses of a general nature. 
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and so it appears to their Lordships is clause 20, which contains J. c. 
the limitation on which the Government rely. The clause is this : 1874 
'' Nothing in this Act shall be held to affect the rights of parties mohumuud 
not charged with any offence for which upon conviction the pro- ^^^^^oo* 
perty of the offender is forfeited in respect to any property attached «. 
or seized as forfeited or liable to be forfeited to the Grovernment ; GoLLBcroit of 
provided that no suit brought by any party in respect to such ^^'"^"^^' 
property shall be entertained unless it be instituted within the 
period of one year from the date of the attachment or seizure of 
the property to which the suit relates." 

It was suggested that this limitation was meant to apply only to 
claims prosecuted before the Court of Commissioners established 
by the Act, and it was contended that the Act was of a temporary 
naturety and that its provisions fell with the purpose for which it 
was passed. But the Act is not made temporary by any enactment. 
It was in part repealed by the general repealing statute of 1868, 
that is Act YUL of I8689 and the mode of repeal is significant It 
is not altogether repealed, for the general clauses to which I have 
referred, including clause 20, are saved from the operation of the 
repealing Act The repeal and saving are both found in the 
schedule to Act YUL It is dear from their being thus saved 
that these clauses were at that time considered by the Legisla* 
ture to be of a general nature, affecting claims to property which 
had been forfeited before whatever Court those claims might be 
prosecuted. 

The words are perfectly plain, — ^no suit brought by any party in 
respect of forfeited property shall be entertained unless it be insti- 
tuted within the period of a year from the date of seizure. It is 
true that this limitation is introduced by way of proviso. But 
their Ijordships think that, looking at the various parts of the Act 
and gathering the purpose and intention of the Legislature from the 
whole, this was a substantive enactment ; and that, although it 
appears under the form of a proviso, it was a limitation intended 
by the Legislature to apply to all suits brought by any persons in 
respect of forfeited property. 

Assuming then that the case is within the Act, their Lordships 
will consider the other objections which have been raised. The 
answer first put forward was that this limitation could be held only 
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J. 0. to apply to some right, title, and interest — ^using the words of the 

i»74 ordinary execution Acts — of the rebel himself. Now it is obvions 

MoHuvMUD that this cannot be the right construction of the Act. It would be 

^^^^ a wholly insensible enactment if it were, because the Act assumes 

^' that the interest of the rebel is forfeited, and it is only in respect 
€k>iiLBOTOR or of claims other than his that this limitation could operate. The 

* Act is declared not to affect the rights of parties in respect of the 

property seized. " The property *' is the thing seized as forfeited, 
whether it be land or a jewel, and the right referred to is the 
right of an innocent party, other than the right of the rebel, in that 
property. 

Another contention, which seems to have been the only one 
urged in the High Court, as far as it appears &om the judgment, 
is, that a saving with respect to parties under disabilities must be 
taken to be by equitable construction implied in this clause. 
Their Lordships however think it is impossible that any Court can 
add to the statute that which the Legislature has not done. The 
limitation is enacted in plain and absolute terms. The Legislature 
has not thought fit to extend the period which it has prescribed to 
persons under disability. Where such enlargements have been in- 
tended, they are found in the Acts containing the limitation, as in 
the general Act. This Act contains no such saving, and their 
Lordships would be legislating and not interpreting the statute if 
they were to introduce it. 

It was said that the clauses in the general statute. Act XIY., 
1859, relating to disabilities might be imported into this Act, but 
this cannot properly be done. Act XIV. is a code of limitation of 
general application. This Act is of a special kind and does not 
admit of those enactments being annexed to it. It is to be ob- 
served that if it could be done it would not assist the Appellants, 
because the limitation of Act IX. is one year only, and the saving 
in favour of minors in sect. 11 of Act XIV. would not bring them 
within time, as a year elapsed after they came of age before the 
bringing of the present suit. 

One other objection requires to be noticed, that this Act was not 
retrospective. Undoubtedly Mr. Boyne was able to suggest cases 
in which hardship might arise to persons who would not have a full 
year to claim before they would be barred under the provisions of 
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this Act^ or even where the year might have elapsed between the J. 0. 

date of the confiscation and the passing of the Act. Although 1874 

hard cases may arise, their Lordships consider that th^ Act is Mohuiqiud 

plainly retrospective in its operation, and inclndes claims to ^^^^^ 

forfeited property which had been confiscated previously to its J^ 
passing. CJollbotob of 

Their Lordships are of opinion that the judgment of the High 

Court is right, and they must humbly advise Her Majesty to 
affirm it. 

Mr. Forsyth : — One of the questions is : ** Whether, if it shall 
be decided that the Appellants or either of them is barred by limi- 
tation, the Government Bespondent shall have any and what costs 
of this special case." 



After a discusssion on this question, — 

Sin Montague E. Smith said, According to the course of their 
Lordships' decisions the Government are entitled to the costs. 
Whether thdy will think that under the circumstances they should 
enforce payment of them from the Bespondent is for their con- 
sideration. 

Solicitor for the Appellants : W. D, Oehme. 

Solicitors for the Bespondents : Lawfard dt Waterhause^ 
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Bespondents. 



J. .♦ BEINDABUN CHUNDER SIRCAR CHOW- 

1874 DHRY, AND SRISH CHUNDER SIRCAR ) Appellants ; 

3far(*4,5. CHOWDHRT 

AND 

BRINDABUN CHUNDER DET CHOW- 1 
DHRY, AND Others 

On Ajfpealfrom the High Oaurt of Judicatti/re at Fort William, 

in Bengal. 

Under the description ''putnee talook" and ''durputnee talook," it 
must be ^rtTiia/acte intended that the tenure called a putnee tenure was a 
tenure traosferable by sale, and upon the creation 6i which it was stipulated 
by the terms of the engagements interchanged that in case of an arrear 
occurring, the estate might be brought to sale free from incumbrances. 
According to the effect of Act X. of 1859, s. 105, Beg. YIII. of 1819, ss. 8 
and 11, and probably also of Reg. I. of 1820, the effect of the sale of such 
a talook for arrears of rent is to destroy all incumbrances which have been 
created by the putneedar, e.g, a duiputnee tenure. 

1 HE principal question in this appeal was whether the purchaser 
of a putnee tenure at a sale for arrears of rent due to the zemin- 
dar, can disturb the possession of the holder of the sub-tenure, 
called a durputnee, where it does not appear in evidence that 
the documents interchanged at the creation of the putnee ex- 
pressly reserved the right of selling or bringing to sale for an 
arrear of rent. 

The facts were shortly as follows : — 

One Butnessur Boy held a putnee of mouzah Jeebunmtgger from 
the zemindars of the talook wherein that village was situated, and 
he was registered as such putneedar. 

Neither the putnee lease nor any copy of it appeared in the 
record. 

In 1820 Butnesmr as putneedar, for a cash payment, granted to 
Bam Mohm Bey Chowdhry (now represented by the Bespondents) 

* Present :^-1lEe Biqht Hon. Sib James W. GoLvniB, Thb Bight Hon. Sib 
Babnes Peacock, The Right Hon. Sib Montague E. Smith, Thb Bight Hon. 
Sib Bobebt P. Collier, and The Bight Hon. Sib Lawbbnoe Peel. 
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a durpntnee of the mouzah at an annual rent a little above the J. 0. 
amount of the rent which he paid for the putnee lease. 1874 

Li the durpntnee was the following clause : — " If you neglect bbindabun 
or default to pay the entire amount of rent by the end of the s5SSa™ 
year, then, after the expiration of one month of the following Ohowdhby 
year, I shall of my own authority take possession of the said Brindabun 
mehal, against which you shall have no complaint." Ohowdhby. 

In the year 1861 the zemindars of the village (now the Appel- * 

lants) instituted a suit for rent in arrear against the Dey Chow- 
dhrtfs (the Respondents), as being in possession on behalf of Bid- 
ne8sur Bot/^ under circumstances into which it is not necessary to 
enter. 

The Respondents set up as defences that the Appellants were 
not really the zemindars, but that even if so the Respondents were 
durputneedars under Butrtesstir Boy, and that the action ought to 
have been against him or his representatives. 

On the 6th of December, 1861, the collector dismissed the suit> 
on the ground that the Defendants were durputneedars, and that 
the action should have been against the putneedar BtUnessur Boy's 
heirs. 

The Appellants then brought an action (No. 343 of 1 862, under 
Act X. of 1859) in the Collector's Court against the heirs of But- 
nesswr Boy (or the putnee rents, and no defence having been taken, 
they, on the 30th of April, 1862, recovered judgment for the 
balance of R8.d,156 la. 3p. and costs, being rent for over eleven 
years, after giving credit for sums received. 

The heirs of ButiiesstM' Boy then brought a suit (No. 658 of 
1862, under Act X.) against the Respondents, and thereupon a 
petition was put in by the maharajah of Kishnaghur^ in which he 
disputed the right of Butnessur Boy or his heirs to the putnee, 
alleged that it was held benamee for himself (the maharajah), and 
alleged that the suit against BAJiinesswr^s heirs was a fraud upon the 
maharajah's rights. 

The Respondents supported the position so taken on behalf of 
the maharajah, and the collector, on the 5th of September, 1862, 
considering that the Plaintiffs (the heirs of Butnessur Boy) had 
not made out that they had any beneficial interest in the property, 
dismissed the suit with costs. 
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J. a The collector had on the Act X. decree obtained by the Appel- 

1874 lants in suit No. 343 of 1862, against Butneasur Boy's heirs, in the 

Brindabuh first instance directed the putnee to be sold ; but apparently upon 

Ohundeb ^q intervention of the maharajah, that direction was yaried, and 

Chowdhrt the Appellants were referred to a regular suit to enforce their 

Bbindabun decree. 

^Cuov^S?^ They thereupon instituted a regular suit, No. 6 of 1864, against 
: — the maharajah and the heirs of BAitneesur Boy, to establish the 
Appellant's claim to sell the putnee under the decree; and in 
this suit the Principal Sudder Ameen, on the 3rd of March, 1864, 
decided that the Appellants were entitled to sue the putneedar 
whose name was registered ; and he ordered the mehal to be sold 
for the arrears of rent and the maharajah tp pay the costs of suit. 
. The Eespondents were not parties to the suit. 

In pursuance of such decree, and to carry out the decree of. 
Act X. Case No. 343 of 1862, an execution proceeding, No. 51, was: 
commenced, the Appellants being the Plaintiffs and the heirs ofi 
Biitnessur Boy being the Defendants ; and the decreed property, 
was on the 11th of August, 1864, in conformity with the provisions, 
of Eeg. I. of 1820, and Act VIII. of 1835 (1), put up for sale by' 
the collector, and sold to the Appellants themselves through their 
mooktear, he being on their behalf the highest bidder. The 
Appellants were afterwards put in possession by legal process. 

In 1865 the Respondents brought the present action against the 
Appellants, the heirs of Butne&mr Boy, and the maharajah. 

The plaint sought *^ possession and mesne profits of a durputnee 
mehal by a declaration of title." 

It alleged collusion between the Appellants and the Boys, 
whereby, concealing the fact of the maharajah being the real put- 
needar, they had obtained a decree for rent against the Boys, 
under which the putnee was sold and the Appellants put in pos- 
session. 

The principal question in the suit turned, as above stated, on 
the interpretation of certain portions of the Revenue Regulations. 
The most material of these are the following : — 

Bengal Reg. VIII. of 1819. Preamble : " There has been created 

(1) This latter Act merely provides that such sales shall be carried into effect 
by the collector. 
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a tenure, . • • the character of which tenure is, that it is a talook j. o. 
created by the zemindar, to be held at a rent fixed in perpetuity 1874 
by the lessee and his heirs for ever ; the tenant is called upon to BmvDABrN 
famish collateral security for the rent, and for his conduct gene- ^fj^"* 
rally, or he is excused from this obligation at the zemindar*s dis^ Chowdhby 
cretion ; but e^en if the original tenant be excused, still in case of Bbindabuk 
sale for arrears or other operation leading to the introduction of CHowMmy!^ 

another tenant, such new incumbent has always in practice been 

liable to be so-called upon at the option of the zemindar : by the 
terms also of the engagements interchanged, it is amongst other 
stipulations provided, that in case of an arrear occurring, the tenure 
may be brought to sale by the zemindar, and if the sale do not 
yield a sufficient amount to make good the balance of the rent at 
the time due, the remaining property of the defaulter shall be 
further answerable for the demand. These tenures have usually 
been denominated putnee talooks, and it has been a common 
practice of the holders of them to underlet on precisely similar 
terms to other persons, who, on taking such leases, went by the 
name of durputnee talookdars; these again sometimes similarly 
underlet to seputneedars, and the conditions of all the title-deeds 
vary in nothing material from the original engagements executed 
by the first holder." 

Sect. 3, cl. 2 : ** Putnee talookdars are hereby declared to pos- 
sess the right of letting out the lands composing th^ir talooks in 
any manner they may deem most conducive to their interest, and 
any engagements so entered into by such talookdars with others 
shall be legal and binding between the parties to the same, their 
heirs and assignees ; provided, however, that no such engagements 
shall operate to the prejudice of the right of the zemindar to hold 
the superior tenure answerable for any arrear of his rent, in the 
state in which he granted it, and fr*ee of all incumbrance resulting 
from the act of his tenant." 

Sect. 8, cl. 1: '' Zemindars, that is proprietors under direct 
engagements with the government, shall be entitled to apply in 
the manner following, for periodical sales of any tenures upon 
which the right of selling or bringing to sale for an arrear of rent 
may have been specially reserved by stipulation in the engage- 
ments interchanged on the creation of the tenure. The exercise 
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J. 0. of this power shall not be confined to cases in which the stipnlar- 

ig74 tion for sale may have been unrestricted in regard to time, bat 

BrwdIbuh ^^"^ equally apply to tenures held under engagements stipulating 

Chunbeb merely for a sale at the end of the year, in conformity with the 

Ghowdhbt practice heretofore allowed by the regulations in force." 

Bbikdabuk Sect. 11, cL 1 : "It is hereby declared that any tdook or sale- 

CffDNDBB Dby Q^i^ tenure that may be disposed of at a public sale under the 

— — rules of this regulation for arrears o£ rent due on account of it, is 

sold free of all incumbrances that may haye accrued upon it by 

act of the defaulting proprietor, his representatives or assignees, 

unless the right of meting such incumbrances shall have been 

expressly Tested in the holder by a stipulation to that effect in the 

written engagements under which the said talook may haye been 

held. No transfer by sale, gift, or otherwise, no mortgage or other 

limited assignment shall be permitted to bar the indefeasible right 

of the zemindar to hold the tenure of his creation answerable, in 

the state in which he created it, for the rent, which is, in fact, his 

reseryed propeiiiy in the tenure, except the transfer or assignment 

should haye been made with a condition to that effect under 

express authority obtained from such zemindar." 

Sect. 11, cl. 2 : " In like manner, on sale of a talook for arrears, 
all leases originating with the holder of a former tenure, if creatiye 
of a middle interest between the resident cultiyators and the late 
proprietor, must be considered to be cancelled, except the autho- 
rity to grant them should haye been specially transferred ; the 
possessors of such interests must consequently lose the right to 
hold possession of the land and to collect the rents of the ryots, 
this haying been enjoyed merely in consequence of the defaulter's 
assignment of a certain portion of his own interest, the whole of 
which was liable for the rent." 

Act. X. of 1859, sect 105 : " If the decree be for an arrear of 
rent due in respect of an under tenure, which, by the title deeds 
or the custom of the country, is transferable by sale, the judgment 
creditor may make application for the sale of the tenure, and the 
tenure may thereupon be brought to sale in execution of the 
decree, according to the rules for the sale of under tenures for the 
recovery of arrears of rent due in respect thereof, contained in any 
law for the time being in force." 
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The Principal Sudder Ameen dismissed the suit of the Respon- j. o. 

dents. 1874 

From this decree the Bespondents appealed to the High Goort bbindTbuit 

On the 7th of December, 1867, a division bench of that Court CHtrNDre* 

SlBCAB 

allowed the appeal and reversed the decree of the Principal Sudder Obowbubt 
Ameen. The decision of Mr. Justice Phear was expressed in the BBnroAsini 
foUowiBg terms:- ^O^ST 

** The substantial question in this case is, whether or not, on the 
sale of the putnee by the zemindar for arrears of rent, the putnee 
tenure passed into the hands of the purchaser free of the incum- 
brance upon it, which, in the shape of a durputnee tenure, had 
existed up to the time of the sale. 

** It is admitted that the putnee tenure was, either by the title 
deeds or by the custom of the country, transferable by sale, and 
the sale in question was effected in execution of a decree for 
arrears of rent, which the zemindar had obtained in the Collector's 
Court, an application and order for that purpose having been made 
in pursuance of the provisions in that behalf of sect. 105, Act. X. 
of 1859. The sale was, therefore, legally good and vaKd. What 
then passed by it? 

" The words of sect. 105, Act X. of 1€59, do not expressly say 
whether only the rights and interests of the judgment debtor in 
the tenure are to pass, or whether, on the other hand, the purchaser 
is to get the tenure free of all burdens. If the section had been 
entirely silent on the point, the first of these alternatives would, of 
course, have been presumed. But this is not strictly the case ; 
the section refers in certain terms to the rules * for the recovery of 
arrears of rent due in respect thereof, contained in any law for the 
time being in force,* and in the case of Mahabooddin v. Fuiteh 
AUy (1), a full bench of this Court has decided that this reference 
in effect incorporates into Act X. the provisions of the then exist- 
ing law with regard to the sale of tenures for arrears of rent. 

'' From this decision, it follows, that in the case of the sale of a 
tenure for arrears of rent effected under sect. 105 of Act X. of 
1859, the tenure will pass free of incumbrances, or not» according 
as the same result would have followed if the same tenure had 

(1) Sutherland's 7 Weekly Reporter, 260. 
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J. 0. been sold for arrears of rent under the provisions in that behalf of 
1874 any law which was in force at the time of the passing of Act X. 

Bbotbabuh " ^^^ ^* ^^^ *^°^® *^® ^^® ^^ ^ tenure could only be free of 
Ohuhdbb incumbrances if it took place in accordance with the provisions 
CuowDHBT of Regulation VIII. of 1819. Sect. 8 of that regulation, as is 
Bbindabuh observed in the judgment of the full bench, points out the con- 
^OHowrainr7 ^i^io^ under which a tenure may be brought to sale within the 
terms of the regulation, and clause 1 of sect. 11 of the same regu- 
lation, declares that all such sales (subject to certain exceptions) 
should be free of incumbrances. Now the material condition pre- 
cedent to a sale being made within the regulation, as given in 
sect. 8, is, that ' the right of selling or bringing to sale for an 
arrear of rent, may have been specially reserved by stipulation in 
the engagements interchanged on the creation of the tenure.' If 
this stipulation did not exist, the sale would not carry with it to 
the purchaser the benefit of the regulation. It is essential then, 
to the Defendant's case, that this stipulation should have been 
made in the engagements interchanged at the creation of this 
putnee ; unless this was so, the title to the durputnee which the 
Plaintiff has made out, gives him the right to succeed in this suit. 
But there is no evidence whatevor on the record to suggest that 
such a stipulation was made at the creation of the putnee; there- 
fore, I think the lower Court has committed an error in dismissing 
the Plaintiff's suit. 

'* The Defendants argued before us that the sales referred to by 
sect. 11 of Regulation YIII. of 1819, were not limited by the 
words of sect. 8, but certainly included all the sales for arrears of 
rent of that peculiar tenure which is denominated putnee, and in 
support of this position they reUed on clause 2 of sect. 3 of the 
same regulation. This runs as follows : — 

'^^2nd. Putnee talookdars are hereby declared to possess the 
right of letting out the lands composing their talooks in any 
manner they may deem most conducive to their interest, and any 
engagements so entered into by such talookdars with others shall 
be legal and binding between the parties to the same, their heirs 
and assignees ; provided, liowever,that no such engagements shall 
operate to the prejudice of the right of the zemindar to hold the 
superior tenure tmswerable for any arrear of his rent> in the state 
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in which he granted it, and free of all incumbranoe resulting from J. a 
the act of bis tenant/ 1S74 

^' But in truth the term putnee, as used in the regulation, con- bbindabvn 
tains in itself the very limitation in question. For the preamble ^giBCAs^ 
of this regulation, when describing the origin and character of the Ohowdhby 
tenure 'usually denominated a putnee talook/ and stating the Bbindabun 
reasons which rendered it necessary to regulate and define the ghowdhbt. 
nature of the property given and acquired * on the creation of such 
a tenure/ expressly stated that by the terms of the engagements 
interchanged at that time it is amongst other stipulations pro- 
vided that in case of an arrear occurring the * tenure may be 
brought to sale by the zemindar/ Consequently, as it appears to 
me, this argument fails to help the Defendants. 

^*In my opinion the decree of the Court below ought to be 
reversed, and the Plaintiff's claim decreed with costs/' 

Mr. Justice Baylej/, the other Judge who heard the case, added 
the following remarks : — *^ I concur in this order, and in the view 
that the material point is in this case, that it should be shewn that 
there was the stipulation for the agreement between the parties 
for sale in the event of arrears. No such stipulation has been 
shewn. Thus there is an error in the Lower Appellate Court's 
holding that Plaintiff's suit should be decreed." 

From this judgment the appeal was preferred. 
The appeal now came on to be heard. 

Mr. Cawie, Q.C., and Mr. /. D. BeU^ for the Appellants :^ 

The Legislature says that what are known as putnee talooks 
shall be saleable for arrears, in exercise of the right of the zemin- 
dar, free from incumbrances, and we contend that in this case the 
durputnee tenure was annulled by the sale of ti\e putnee. It may 
be said that by the judgment of the Judicial Committee in 14 
Moore's Ind. App. Ca. p. 112 (1) recognising a decision of a full 
bench of the High Court at Calcutta (2), we are precluded from 
this contention. But in the case before the High Court, the 
original grant was made by an ijaradar, not a zemindar, and 

(1) Forbes t. Lutchmeepui Singh; (2) Shahdboodeen v. Futteh Ali^ 
S. 0. 17 Suth W. R. 19. 7 Suth W. K 260. 

Vol. I. O 
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J. C. theiefore was not a pntnee, and its terms were not known to the 
1874 Court ; but the Court decided that where a tenure is not expressly 
Bbindabcn made saleable for arrearo of r^it by the documents Iby which it 
^&!^j^ was created, it cannot be sold free from incumbrances. 
Ohowdhbt In the case in 14 Moore's Ind. App. Ca. p. 112, the sunncids by 
DsiNDABtTN which tho tenure was created were found not to contain a power of 
^^OTT^^ sale, and it i^peared that the tenure had been martgaged, and th^ 
mortgagee had foreclosed, and had obtained symbolical possession 
by legal process, and had made such overtures for the payment of 
rent to the soperior as dispensed (in the opinion of the Judicial 
Committee) with the necessity for any further tender. Notwith- 
standing wfaicby the superior obtained a decree for arrears of rent 
by default in a suit against the Jiieirs of the mortgagor, who wrong- 
fully kept possession, and he sold the tenure for a grossly inade- 
quate price. It was held that the sale was invalid, and the 
•doctrine laid down by the High Court in the case cited, that in 
the absence of express stipulation the zemindar had no right to 
sell, was fully recognised. But those decisions were not pronounced 
in the case of putnee talooks, and they are not inconsistent with 
our position that by the sale of a putnee talook for arrears, all in- 
cumbraiiQ03 are annulled, for although the terms of the putnee 
grant have not been ascertained, it is of the veiy nature of a 
putnee talook to be saleable for arrears, and it must be presumed 
that it is made liable to sale by the instrument of its creation, and 
consequently that it is saleable, free from incumbrances, under 
sect 8, Begulation YIIL of 1819. This clause, together with 
sect. XL of the same regulation, clearly annuls the durputnee, 
and Act X. of 1859, sect. 105, by reference, incorporates the old 
law with itself The zemindar, by sect. Ill, clause 3, of Act VIII. 
of 1819, can bring the putnee itself to sale, not merely the right, 
title, and interest of the putneedar, though the latter is to be 
entitled to any excess in the proceeds of such sale beyond the 
amount of the rent due. Act VIII. of 1819, sect. 3, clause 2, 
enables putnee talookdars to let out the lands composing their 
talook^, and to enter into binding engagements, ^' provided that 
no such engagements shall operate io the prejudice of the right 
of the zemindar <to hold the superior tenure ^answerable for any 
arrear of his rent, in the state in which he granted it, and free 



VOL. L] INDIAN APPBALa 187 

from all incumbrances resulting from the act of hift tenant." Here J. C. 
^' the right of the zemindar " is spoken of as a right abeady exist- 1874 

ing. We admit that if the zemindar had given the putneeda? ^bikpabuv 

a power to create a durputnee tenure, he could not afterwards ^^^J^ 

sell the putnee for rent, except subject to the durputnee; but Chows^bt 

such a power is exceptional, and be who claims it must prove that Bbinpabun 

)t exist& Ghowbwiy. 

Mr. Doyney for the Respondents: — 

It is not be taken without proof that the putnee tenure was 
liable by virtue of the pottah to be sold for arrears of rent. The 
Appellant who has purchased the putnee is himself the zemindar, 
and therefore ought to have the kpliala which was given by the 
grantee of the putnee tenure, and which i^K)uld of course shew 
whether the putnee pottah contained a stipulation that the tenure 
8hould be saleable for arrears. The definition of putnee tenure 
which has been referred to occurs merely in the preamble, and not 
in the enacting part of Regulation VIII. of 1819, and was inten- 
ded only to explain why the Legislature was induced to sanction a 
class of tenures which it had previously forbidden ; it was not in- 
tended to limit the right of contract, but merely to sanctiou what 
it could not prevent, and to provide for the rights of all parties, 
the subject being one which much needed to be regulated. It is 
fair to look to the terms of the durputnee pottah, as shewing what 
were probably the contents of the original putnee pottah. In it 
there is no stipulation that the tenure shall be saleable for arrears. 
The preamble never intended to say that there was one undeviating 
form which is always to be presumed where the original is not 
produced. Wilson, Gloss., 410, inclines to the opinion that the 
word commonly written ** putnee," bears relation to potta, a lease ; 
which would favour the view that these modem tenures always 
originate in written instruments, and therefore the instrument 
should be produced. Regulation YIIL, of 1819, is very strong 
against the lessee, but it provides for the observance c{ certain 
forms by the ^^emindar, and it did not intend to allow him to avoid 
all sub-tenures unless where that power had been expressly stipur 
lated lor. Regulation VIII., of 1819, was intended to put putnee 
talooks pn the same fiDOting as other talooks> and to give the 

02 
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J.O. zemindar the like remedies for his rent. The old Begulations 
1874 speak of talooks as leases. ^' Talook " means a dependency, and 
Brindabun ^^^ tQTm '^talook" was used at a time when it had no legal 
^toCAB^ validity. An independent talookdar pays rent to the state, a 
Chowdbbt dependent talookdar pays to the zemindar : 3 HaringtoifCs Ana- 
Bbindabun lysis, 247. All the provisions of the regulations were intended 
ChotmbyT ^ ^®^P ^^'^ zemindar to recover his rent, in order that he might 

pay the Government. It may be fairly doubted whether the 

Legislature intended the zemindar to sell for eleven years' arrears 
of rent, or whether he waslimited to his yearly kist. The Regu- 
lation of 1799 makes no difference between putnee and other 
tolooks ; all talooks are there regarded as hereditary. In a recent 
case in the Privy Council it appeared that a putnee lease had 
been granted in which no words of inheritance were employed. 

[Sib Babnes Peacock : — The word ** putnee " implies inheri- 
tance, just as a grant " in fee " is sufficient without " heirs."] 

Mr. Cowie^ Q.C., in reply. 

The proceedings in the Courts in India were also commented 
on at considerable length by the counsel on both sides with refer- 
ence to the allegation of the Bespondents that the decree under 
which the putnee tenure was sold had been obtained by collusion 
between the maharajah and the heirs of Butnesmr Boy. 

Their Lordships* judgment was pronounced by 

The Right Hon. Sib Babnes Peacock : — 

This is a suit for possession and mesne profits of a durputnee 
mehal brought against the zemindar. The charge is that the 
zemindar in collusion with the heirs of Butnessv/t Botfj who was 
said to be merely a benamee holder of the putnee talook, obtained 
a decree against them for Rs.5,156 as arrears of rent of the 
said putnee, and that under that decree he sold the putnee, and 
having purchased it in his own name entered upon the estate of 
the durpatneedar, treating the durputnee as having ceased to 
exist upon the sale of the putnee. 

With regard to the fraud their Lordships are of opinion that there 
is no sufBeient evidence to satisfy a Court of justice that there was 
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any fraud or eollnsion between the zemindar and the heirs of But- J. 0. 
nesstir, to allow the zemindar to obtain a decree against Butnessur 1874 
for arrears of rent which were not actually due. A strong fact bbinoabuk 
against the supposition of fraud was this^ that the zemindar origi- ^g|^^^ 
nally sued the durputneedars for these arrears of rent. The dur- Chowdhbt 
putneedars in that suit set up as a defence thai'BtttnesBur was the Bbindabun 
putneedax and that they were merely the durputneedars of the ^^^y!^ 
mouzah, hence they said, the Flainti£b' claim can be made against — 
BtUnessur and his heirs, and not against us. Now if the durput- 
needars at that time thought that the action ought to have been 
brought against the Maharajah of KuiknagTvary for whom they 
said Bulnesswt held the estate benamee, why did they not say so 
in their defence ? They said, Bulnes^r is the person liable for 
these arrears and you must sue him. Upon that the case went to 
trial in the Collector's Court ; and the Judge who tried the case 
held that Bulnesswr was the putneedar, and therefore that the 
Plaintiffs could not sue the durputneedars, and he dismissed the 
suit with costSy whereupon the zemindar brought an action against 
the heirs of Ruinewur for the arrears of rent, and it is that suit 
which is now charged as having been brought by collusion between 
the zemindar and Butnessur for the purpose of injuring the durput- 
needars by fraudulently obtaining a decree for rent which was not 
due, and then selling the putnee and avoiding the incumbrance of 
the durputnee. 

There being, then, no fraud in the case, the question arises, 
whether, upon the sale of the putnee, under the decree for rent, it 
was sold free £rom the incumbrances which had been created by 
the putneedar, or, in other words, whether it was sold free from the 
durputnee. That depends upon the construction of sect. 105 of 
Act X. of 1859. That section enacts '^ If the decree be for an 
arrear of rent due in respect of an under tenure which by the title 
deeds or the custom of the country is transferable by sale, the 
judgment creditor may make application for the sale of the tenure, 
and the tenure may thereupon be brought to sale in execution of 
the decree, according to the rules for the sale of under tenures for 
the recovery of arrears of rent due in respect thereof contained in 
any law for the time being in force." It has been held, upon the 
construction of those words, ** according to the rules for the sale of 
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j.O. under tennree,** that the effect of BegUlation VIII. of 1819, and 

)dT4 !• of 1820, ifi applicable to cases of sales under decrees of ^ni made 

BRtKixAwrtr ^^^^^ *1"8 sect 105 ; and then the question ariies wheth^ tiiis 

Chundkb was a sale for an arrear of rent due in respect of an under tenure 

Siboab 

Obowdhrt which by the title deeds or the custom of the country is trans- 

Bbindabtjn ferable by sale. 
^cS^SSot!* ^^ Plaintiff in his plaint describes the tenure as a putnee 
— talook, and his own tenure as a durputnee, and the point is, whether, 
under the description erf " puttee and durputnee,'* it fe to be pre* 
sumed that the putnee tenure "was one such as is desc^bed as the 
tenure denominated a putnee by Regulation YIIL of 1819. In the 
preamble of that regulation — ^which, as contended for by the learned 
counsel, it must be admitted is ^ot an enactment but merely a 
x^oital, it is said, ** By the terms of the engagements interchanged 
it is, amongst other stipulations, provided, that in case of an arrear 
occurring, the tenure may be brought to sale by the zemindar, and 
if the sale do not yield a sufficient amount to make good the balance 
of rent at 3ie time due, the remaining property of the defaulter 
fihidl be answerable for the demand. These tenures have usually 
been denominated putnee talooks." 

Their Lordships are of opinion that under the description ** put- 
nee talook '* and *' durputnee laleok " it must be prima faeie in- 
tended that the tenure called ft putnee tenure wad a tenure trans- 
ferable by sale, and upon the creation of which it was stipulated 
by the terms of the ^igagements interehanged that in a&be of an 
arrear occurring, the estate might be breught to side. If eo ac- 
ocMrdiug to the terms of R^uktion VIIL of 1819, the tenure 
might not only be brought to sale, but it might be sold fi^e frem 
incumbrances. By sect. 8 of Regulation YIIL it is enacted, 
** Proprietors under direct engagements with the Government shall 
be entitled to apply in the manner following for periodical sales of 
any tenures upon which the right of selling or bringing to sale " 
-—not the right of selling or bringing to sale free from incum- 
brances but*— ^^ upon which the right of selling or bringing to sale 
for an arrear of rent may have been specially reserved by stipula- 
tion in tlie engagements interchanged on the creation of the tenure.'' 
Then, by sect. 11, the effect of such a sale is Ert»,ted as follows: 
*^ It is hereby declared that any talook or saleable tenure that may 
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be disposed of at a public sale tmder the rules of this Begnlation J. 0. 
for arrears of rent due on account of it, is sold free from all incum- 1874 
brances that may have accrued upen it b; act of the defaulting BmsDABw 
proprietor, his representatives or assignees, unless the right of C^^^** 
making such iiicumbrances shall have been expressly vested in the Chowdhbt 
holder by a stipulation to that eSect in the written engagements BBnroABuy 
under which the said talook may have been held." ^S^^rf 

It appears therefore to their Lordships that this was the sale of 

a talook transferable by sale, and upon which the right to sell ar- 
rears of rent was reserved in the engagements entered intq by the 
parties. Consequently, according to the effect of sect. 105 of 
Act X. of 1859 and sects. 8 and 11 of Begulation YUI. of 1819, 
and probably also of B^ulation I. of 1820, the effect of the sale of 
the putnee talook was to destroy all incumbrances which had been 
created by the putneedar, and consequently to destroy the particu- 
lar incumbrance which is mentioned in the plaint in this suit, 
namely, the durputnee of the Plaintiff 

Their Lordships, therefore, think that the suit was not maintain- 
tainable, and that the learned Judges of the High Court did not 
probably give sufficient effect to the recital of the preamble of Be- 
gnlation Yin. of 1819 and the enactments of that regulation, in 
holding that it did not appear that the putnee was a tenure upon 
which the right to sell for arrears of rents had been reserved by the 
contract of the parties. 

Under these circumstanees it appears to their Lordships that the 
decision of the High Court was not correct, and they will therefore 
humbly recommend Her Majesty to reverse that decision and to 
affirm the decision of the Principal Sudder Ameen, with the costs 
of this appeaL 

Solicitors for the Appellants : Barrow & Barton. 
Solicitors for the Respondents : Laui/brd db WaUrhou$$. 
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March 6 



J c .♦ TAOOORDEEN TEWARRT Appellant ; 

1874 AND 

NAWAB SYED ALI HOSSEIN KHAN | ^ 

^ > Respondents. 

AND Othebs j 

EX pabtk 

On Appeal from the High Oowrt of Judicaiwre at Fort WiHtam, 

in Bengal. 

Where a purdanuBheen lady, living apart from her relations and natural 
advisers, makes a deed in favour of a person who has on some occasions acted 
as her man of business, the strongest proof ought to be given by him that 
the transaction was a real and bond fide one, and was fully understood by 
the lady whose property is dealt with. 

In a suit for setting aside deeds some evidence ought to be ^ven by the 
Plaintiff in order to impeach such deeds ; and he is not entitled, merely on 
proof of heirship, to throw on the Defendant the burden of shewing a better 
title. 

Where a suit is brought for confirmation of possession and the setting 
aside of deeds by a person alleging himself to be in possession and to be 
heir, and he proves his heirship and that the deeds ought to be set aside, but 
fails to prove possession ; the decree cannot be for confirmation of possession, 
but it should direct the deeds to be set aside, and should not be limited to a 
declaration of the Plaintiff's title as heir. 

X HE Respondents were the brother and sister of one Mtissumat 
Koodrutoonissay who was possessed of the property in dispute, which 
comprised a share in certain monzahs and villages. 

Koodrutoonissa appears to have been on bad terms with the 
Respondents, who were her heirs, and for some years prior to her 
death she had ceased to reside with them, and had gone to live in 
the city of Patna. 

Eoodrtdoonissa died in the year 18649 and on the 23rd of April, 
1806, the Respondents filed their plaint in the Court of the principal 
Sadder Ameen of ZiUdh Oya against the Appellant, and against 
one Mookoondee Loll, dated the 11th of July, 1861, and thereby 

♦ Present :-^Tes Right Hon. Sib Jambs W. Golvile, Thb Bight. Hon. Sm 
Babnbs Psacx)ck, Thb Bight Hon. Sm Montagob E. Smith, Thb Bight Hon. 
Bib IIobebt P. Collier, and The Right Hon. Sib Lawbencb Peel. 
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claimed a confirmation of their alleged possession of the monzahs j.o. 
therein described and specified, and also the reversal of a certain i874 
summary proceeding of the 8rd of February, I8669 and the setting taooobdekn 
aside of a deed of sale dated the 23rd of July, 1861, and a mook- Tbwarbt 
teamamah of the 11th of July of the same year, which two Navab Steh 

A.TJI U.O88EI V 

last-mentioned documents they alleged to be fraudulent and khan. 
fabricated. 

The deed of sale purported to convey to the Appellant the whole 
interest of Koodrutoonissa in the property in dispute, in considera- 
tion of the sum of Bs.39,500. The mookteamamah purported 
to appoint Modkoondee LaU the agent of Koodrutoanissa for the 
purpose of executing the deed of sale, which was executed by him, 
but which also bore the signature of EoodrtUoanissa. The summary 
proceeding referred to was a judicial order whereby the claim of a 
judgment creditor of Koodrutoonissa, seeking execution of his 
decree against the property in dispute as being her property, was 
refused on the objection of the Appellant as intervenor, on the 
gronnd that the property had been conveyed to the Appellant by 
the said deed of sale. 

The plaint alleged that Eoodnttocmissa had never executed the 
deed of sale or the mookteamamah ; that she had remained in 
possession of the property' in question until her death, and had 
been succeeded therein by the Bespondents, who were alleged to 
be then in possession (under a certificate which they had obtained 
under Act XXYIL of 1860) of all the moveable and immoveable 
property of the deceased. 

The Appellant, by his Written Statement, insisted that the Plain- 
tiff were not in possession, and therefore could not sue for the 
confirmation of their possession ; that the summary order of the 
3rd of February, 1866, was conclusive and binding on the Plainti£b ; 
that the Defendant was in possession under the deed of sale of the 
28rd of July, 1861 ; that that deed was proved to be valid by the 
admissions of Koodrutoonissa herself, and by other evidence ; that 
the certificate of ^ministration of the estate of Koodruioanissa was 
no proof of the Plaintiffs' possession of the property in dispute ; 
and that the right of the Defendant to such property had already 
been established by judicial decision. 

The chief allegations of the Bespondents, in a Written State- 
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J. C. ment which they filed, apparently by way of replication^ were : — 
1874 That at the time of the execution of the deed of sale Koodruto&niaaa 

TAoooBDBor ^^ lyii^g ill c^d insensible in the Defendant's honse ; that she 
Tbwabby ^^g jj^Qj. ^ ^^Yyt ; that a claim mentioned in the deed as doe by 

Navab Sted Koodrutoonisia, and as making the sale necessary, was less than/ 

Ali H08SEIN - , . ^1 1 -» 1 1 I 1 1. , -I 1 /. 1 

K11AN. the sum stated in the deed, and had been discharged before the 

""^ date of the deed of sale ; that the Plaintiffs were in possessicm of 
the property in dispute ; that Koodrvio(mismy before the date of 
the deed of sale of 1861, had lost her old seal, and had substituted 
another for it, and that the deed of sale was not sealed with the 
substituted seal ; that KoodruUxmisMa lived and died in the Defen- 
dant's house; that the sale was improbable and unreasonaUe; 
that the Defendant was not possessed of means to make such a 
purchase. 

The principal issues framed in the cause were as follows : — 

Did Mussumai Koodrutoonism Begum^ the Plaintiffs' ancestor, 
really execute the power of attorney for effecting the sale in &Your 
of Modkoondee LaU, dated the 11th of July, 1861, or not ? And 
did the said mooktear, acting under that power, execute a deed of 
sale in favour of Tacoorde&r^ Tewarry, Defendant, after receipt of 
consideration, or not? 

Are the Plaintiffs, or is the Defendant Tcusoordeen Tewarry^ in 
possession of the disputed property? If the Defendant be in 
possession, can a suit lie for confirmation of possession ? 

The nature and scope of the evidence adduced on each side will 
sufiSciently appear from the judgments. 

The cause came on to be heard before the Principal Sudder 
Ameen, who pronounced the deed of sale to be false and fraudulent, 
holding that Eoodmioonissa Begvm continued in possession of the 
property during her life, and that the Bespondents^ and not the 
Appellant, got possession after her death. 

He therefore decreed that the Plaintiff's possession should be 
confirmed in the property in dispute, and that the deed of sale and 
the power to execute the deed, alleged by the Appellant, and 
dated respectively, the 23rd of July, 1861, and the 11th of July 
in the same year, and the summary proceedings of the 3rd of 
February, 1866, should be set aside with costs. From this decision 
the Appellant appealed to the High Court. 
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The uppeal was heatd by Mr. SebnhKarr and DtoarJcanafdh MiUer, j c. 

two of the Judges of that Goturt, who pronounced their decision on 1974 

the 13th of August, 1867. ™ — 

The judgment contains the following passages :— Txwabby 

" The pleaders for the Appellant have raised the two following Nawab Syed 
points for oUr decision : — Kban. 

•* 1st. — ^That the Plaintifife, Respondents, have utterly failed to 
prove their alleged possession ; and tlieir suit, being for confirma- 
tion of possession, ought therefore to be dismissed. 

*• 2nd. — That the Appellant has satisfactorily proved his plea of 
purchase, and tbe genuineness of the mooktearnamah and bill of 
sale relied upon by him in support thereof. 

^ With reference to the first point we observe, that whilst we so 
far agree with the Appellant, that the Bespondents have failed to 
prove their allegation of possession, we cannot, upon that ground, 
dismiss the whole suit. We are unable to accept the finding of 
the Court below, that the Bespondents have succeeded in shewing 
that they were in possession of the property in 8uit> at any time 
previous to the institution of this action. We have carefully gone 
tfaroQgh the ovidence p)x>duced by them to establish this pointy 
and are clearly of opinion that this evidence is wholly insufficient 
to give any satisfaction to our minds. We cannot believe that, if 
the Bespondents were in posssession at any time since the death 
of their ancestor, KoodrutoonisBa Begnm^ they could have possibly 
failed to produce documentary evidence to prove this possession, 
when the Appellant has been distinctly challenging them to do so. 
The property in suit is considerable and large ; upon the Bespon* 
dents own shewing it extends over 20d villages. 

** If they were really in possession of these villages for the period 
of two yeais that has elapsed f^om the date of Kw)druix>(mi8M!z 
death to that of the present suit, their means of proving such pos- 
session must have been abundant. Not a single pattah, kablihat, 
jumma wasil-bakee, or other ooUection paper, has been produced ; 
and, if the allegation of the Bespondents had any foundation in 
truth, masses of such evidence, which is the invariable concomitant 
of actual possession in this country, would have been forthcoming. 
But be this as it may, the finct of their having failed to produce a 
single ryoti tehsildar, or putwary, or even a neighbour, to prove 
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J. 0. this important point in their case, is a difficulty which we think it 

1874 nearly impossible for them to get over. They have produced a 

Taooobdbbh number of witnesses it is true ; but, even if the testimony of these 

TjswABBT witnesses were not open to other objections of a grave character, 

N\wabSyed ^e do not think that it can supply the defects pointed out above 

KiFAN Our finding, therefore, is, that the Eespondents have utterly 

failed to prove their alleged possession, and that, therefore, they 
are not entitled to a decree for confirmation of possession. But 
because we are unable to give them the 'consequential relief 
they have prayed for, we do not see any substantial reason why 
we should not make a binding declaration of right between them 
and the Appellant in this very case. It has been contended that 
we have no power to make such a declaration in the present suit ; 
but we cannot accept this contention as correct. Sect 15 of the 
'ProeeAwre Code^ which is set out in eostetuo (1), expressly gives us 
such power. The case before us falls within the express wording 
of the second part of this section. The Plaintiffs, Bespondents, 
had asked for the confirmation of their possession in the property 
under litigation. This relief we have seen we are not in a position 
to give to them ; but the law gives us full power to make a bind- 
ng declaration of title between the parties to the suit; and 
we fail to perceive any reason why we should not exercise this 
power in this case, if we think that justice requires it. The words 
*wi(hou4 granting consequential relief clearly indicate that the 
Civil Courts can grant the one sort of relief, though they might 
not be able to grant the other. The law leaves it in the discretion 
of the Court it is true ; but we are clearly of opinion that this is 
one of the fittest cases in which such discretion ought to be exer- 
cised. It is admitted that the Bespondents are the heirs-at-Iaw to 
to the deceased Eoodrvioonissa Begvm. If the deeds propounded 
by the Appellant are not good and valid deeds, as contended for 
by the Bespondents, the latter are the undoubted owners of the 
property in suit. An issue regarding the genuineness and validity 
of these deeds has been already joined and decided between the 

(1) " No Boit sliall be open to objeo- Courts to make hinding declarations of 

lion on the ground that a merely decla- right without granting consequentiail 

xatory decree or order is soaght thereby, relief.** Act VIII. of 1859, s. 15. 
and it shall he lawful for the Civil / 
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parties in the Court below ; and no satisfactory reasons have been J. G 
shewn to us to justify our interference with the exercise of a dis- i874 
cretion which the law has clearly Tested in that Court. It is true TAooom)BVN 
that the Respondents have failed to prove one of the material Tbwabbt 
averments in their plaint ; but this can hardly be taken to be an Nawab Sted 
all-sufficient reason for depriving them of the entire relief they Khan. 
have obtained from the Court below, because we find that they 
are not entitled to a part of it 

*^ With regard to the second point raised before us in this appeal, 
we are clearly of opinion that the Court below has come to a right 
conclusion. We are unable to concur with the Lower Court in 
thinking that the Bespondents have given any evidence on this 
point upon which we can safely rely. The allegations made by 
them in their written statements, that Koodrmtoonma was in a 
state of insensibility at the time of the alleged execution of the 
documents in question, that she had lost her old seal and prepared 
a new one, and various others of a similar description, are not 
supported by one tittle of reliable evidence. 

<< But the rejection of the evidence produced by the Bespon- 
dents, cannot in any matter rectify the utter failure of proof on 
the part of the Appellant upon the question now in controversy 
before us. We cannot agree with the pleaders of the Appellant in 
holding that the onus of proof, with regard to this question, lies 
tipon the Bespondents. KoodrtUoonUsa was the undisputed owner 
of the property in suit, and, as we have already observed, the Be- 
spondents have Si prima facie title to the same, which it is incum- 
bent upon the Appellant to rebut by proving a better one. Which 
party would lose if no evidence were given on either side ? Un- 
questionably the Appellant. The case would have been different, 
if this were a criminal prosecution for forgery ; but, in a civil suit 
like the present, each party is bound to prove the title upon which 
he reh'es. The Appellant is bound to make out a prima facie case 
with reference to his asserted title by purchase, and, until he has 
succeeded in doing so, the fact of his opponent's failure to produce 
any reliable counter-evidence, would only justify the conclusion 
we have already arrived at, that the present is one of those unfor- 
tunate cases in which false evidence has been foolishly resorted to 
for the purpose of strengthening a good cause. In disposing of 
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J. Q, this issue, however, we shall make use of such facts only 99 are 
1874 either admitted or imdisputed by the Appellant himself. It ia 
Taooobdibbm admitted that the alleged vendor of the Appellant was a purdann- 
T^^^^^ sheen native lady of rank and wendth. The property in suit* upoa 
NAWABSYra> the Appellant's own shewing, io worth B8,39,B00 or Bs.40,00O 
Ehah* nearly in round numbers. Even if we believe the witnesses pro- 
^^ duoed by the Appellants, that she was not so strict in her adhch 
renee to the purdah custom as ladies of her rank and position in 
life usually are, we have stiU the right to demand &om the Appel- 
lant a tolerable amount of satisfactory evidence to prove that the 
deed relied upon by him really etmanated from her. It is also 
admitted that she had left her family bouse at Mornnahtud^ and 
was residing at the time of the alleged eicecution of the deeds in 
question in the city of Paina, apart &om her friends and relatives* 
The Bespondents have been throughout contending that she was 
living in the house of the Appellant, and under his control and in^ 
fluence. The Appellant has strenuously repudiated this assertion ; 
but as he has failed to give us any information about the house in 
which she was actually living; and the relation in which he stood 
towards her, previous to the date of this transaction, we mi^t foirly 
assume that she was living in an unknown house^ and that the Ap-» 
pellant dealt with her precisely in the same way as a stranger would 
have done under ordinary circumstances. It is also admitted that 
about this time a litigation was going on between her and the R^ 
spondentSf who are her own brother and sister, regarding her title 
to the very property which the latter are now claiming, after her 
death, as her heirs-at-law. No information has been given to us 
by the Appellant, or by his witnesses, as to the party who was 
conducting this litigation on her behalf, nor has it been, in any 
manner, suggested to us that she had any relative, friend, or confi- 
dential adviser living with her permanently or otherwise, in order 
to look after a£birs in Court or out of Court. Under such circum* 
stances the ends of justice imperatively require that a party plead* 
ing a purchase from her of property which is admittedly of such 
considerable value, should prove it by the most cogent and trusts 
worthy evidence. Let us now examine the evidence produced 

by the Appellant to prove his case 

** It is waste of time to comment upon such witnesses, and we* 
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therefore, do not feel the slightest hesitation in rejecting their J. C. 
evidesioe as utterly unworthy of credit. 1874 

^ We wish to say a word about the consideration money before taooobdken 
we go to the documentary evidence that has been so sU-ongly ^l^^^^ 
pressed up(m us by the pleaders for the Appellant. The Bespon- Kawab 8tkd 
dents have been throughout challenging the capacity of the Appel- Kuan. 
lant to raise such a large sum of money as Ba.40,000. We have """^ 
not got a shred of evidence to satisfy us, in any manner, that the 
Appellant was really capable of raising such a large amount. The 
deeds recite that the consideration money was actually paid on the 
dates thereof whereas the witnesses of the Appellant try to prove 
that it was not paid until after the registration of the conveyance, 
when the money was brought in an unknown number of bags by 
the servants of the Appellant from his own house to that of the 
alleged vendor. Not one of these servants has been produced sa a 
witness ; and if wie reject the evidence of those who have been 
called to prove this fact, we have not the slightest reasm to 
believe ibnt these bags were anything but imaginary ones. . . • • 

^ As to the documentary evidence, it consists of the following 
exhibits :— 

""L A petitiom, dated the 8th of January, 1862, filed by the 
Bespooadents in reply to another filed by the Appellant of a 
pievioufi date. 

'^2. A petition alleged to have been filed by KudnUooniua 
Begum, dated the 2l8t of May, 1863. 

" 3. Afiotb^ petition also alleged to have filed by her, dated the 
23rd of January/ 1862. 

^ 4. A written stat^nent allj^ed to have bean filed by the lady, 
dated the 24th of April, 1863. 

'^ & A few decrees under Act X of 1859, obtained by the Appelo 
lant during the lifetime of the lady. 

<< Much stress has been laid before us on the first mentioneddoei^ 
ment. The following were the circumstances under whieh th6 
Bespond^its had filed it in Court. A suit was goiiig (m between 
4he Baspondenjbs and their ancestor, Koodrutoonma Bejfum, for the 
very property now under litigation. Whilst the Bespondents were 
disputing the lady's title in this suit, the Appellant came forward 
as an intervener, and asked the Court to substitute his name in ti)^ 
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J C. place of the lady's, upon the strength of the instraments he has 

1874 now propounded before us. The Bespondents filed the petition 

I'AcooBDBBN ^ auswor to the Appellant's prayer for substitution. They 

Tlwabbt attacked the title of Koodn^toonissa, and asserted their own ; and in 

Nawab Syed one part of this petition they remarked that the conveyance put 

ALI HoSSEIN it X rf rf X 

Ehat?. forward by the Appellant was ^ another * fraud of Koodmtoonissa^ 
who, they said, even at that time was living in the house and under 
the control of the Appellant. It cannot be contended that the 
Bespondents are in any way bound by this so-called admission ; 
and as a mere piece of evidence, what is its value? It might have 
been the impression then in their minds that the Appellant had 
used improper influence in making her seal and sign the convey- 
ance, and in inducing her to put it forward in fraud of their own 
claim ; but how does this &ct assist the Appellant's case ? Even 
if we had any evidence to satisfy us that the seal and signature 
were hers, and that Taeoordeen, the Appellant, had prevailed over 
her to put forward a sham conveyance, what e£fect would it have 
upon the issue we are determining ? What becomes of the reality 
of the purchase relied upon by the Appellant ? And if this reality 
is not established, what becomes of his title to the property in 
suit ? We are far from saying, however, that there is a single 
atom of reliable evidence to satisfy us that the mere execution of 
the deeds even has been duly proved. It may be that the Appel- 
lant having the lady under his control got her to sign and seal 
blank papers without knowing what their contents realty were. 
This is the real contention of the Bespondents, however much 
they might have disfigured it by false assertions and false evidence. 
But if we reject the case set up by the Bespondents, the Appel- 
lant is not legally or justly entitled to depart from his own case' 
and Ml back at the last moment upon that of his antagonists. It 
has been said that the Bespondents could have easily blown up the 
scheme of the Appellant by giving timely information to the lady 
herself, who was then alive. But we are unable to perceive the 
force of this argument The Bespondents were then fighting with 
Kood/rutoonma herself; it is not suggested that they had any ac- 
cess to her, and ii they had^ it cannot be said that they were any 
way interested at that time to give her information about the fraud 
with which they weife charging both her and the Appellant. The 
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other documents, purporting to contain admissions of the kdy her- J. o. 
self, are equally worthless, if not more so. No evidence has been I874 
given that these admissions had emanated from her. It has been tacoordeeh 
contended that these exhibits being authenticated copies of peti- Tewauby 
tions and written statements, filed in Court, ought to be accepted Nawab Sted 

J • A jt * .1 i*i««A -I 1 ^^ HOSSEIN 

as good 'pnrna fa&te evidence, which it is for the other party to Khan. 
disprove. We cannot adopt this doctrine as correct. No autho- 
rity has been shewn to us on this point, but even if there were, we 
think that the introduction of such a doctrine would be extremely 
dangerous in this country, particularly in the case of secluded 
females of rank. Li the cause of a secluded female, law-suits are 
generally conducted by relatives or friends, where there are no 
relatives duly authorized for the purpose. Whatever petitions 
and pleadings therefore are filed in their names, must have at 
least passed through more than one channel. The yakeel acts 
upon the authority of the mooktear, and the mooktear upon the 
strength of his mooktearnamah. Who were the mooktears who 
caused these exhibits to be filed in the name of the deceased lady ? 
Where the genuineness and &07iaj!(268 of such exhibits are disputed 
by parties competent to do so, the person who relies upon them 
ought to prove them by evidence. The Appellant has failed to 
produce any evidence to prove these documents, and we reject 
them as wholly unproven. We wish to make one remark regard- 
ing these so-called admissions. Exhibit No. 4 is a written state- 
ment purporting to have been filed by Koodrutoonissa in a suit 
in which she was fighting with one Jugeerocnma \8yedoonis8a\ 
who was then disputing her title. Li this written statement she 
is made to say in one place, that she had * hulkay ' (rather) sold 
her property to the Appellant, mentioning him by name. This 
written statement is verified by one Bohun LcUl, acting eus an 
authorized agent on her behalf. Bohtm LaU has been examined 
as a subscribing witness to the conveyance, and strange to say the 
Appellant did not ask him a single question about the genuineness 
of this exhibit, or about Rohuns authority to verify it on the lady's 
behaK. What he has said, however, is quite sufficient to prove 
that it W8U3 the concoction of the Appellant himself, if we believe 
the testimony of the witness on this point. He has stated that he 
was the mooktear of the lady before the date of the conveyance^ 

Vol. L * . P 
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J. C and that he has been acting as the mooktear of Tacoordeen since 
1874 that date. We find him even now carrying on five unsuccessful 
TAooom>EBN suits for rent in connection with this very property as agent and 
Tbwaeby ]jurpurdauz of the Appellant. It is unnecessary for us to state 
NawabSykd anything fui-ther regarding the other two exhibits, Nos. 2 and 3, 
Khan. and we therefore dismiss them by remarking that if any of those 
documents does really contain the genuine seal of Koodruloonisaa 
Begum, the Appellant must have been very unfairly and impro- 
perly using that seal to serve his own interested motives. 

" The Act X decrees are also of no valua The Appellant has 
not given any satisfactory evidence to prove that these decrees 
were obtained in a hma fide manner. His evidence regarding his 
possession either during the lifetime of Eoodrutoonissa, or after her | 
death, is as valueless as his opponents' ; and there is nothing to 
shew that anything was actually done under these decrees beyond 
certain proceedings in paper. In Special Appeals Nos. 3050, 
3051, 3052, 3053, and 3054 of 1866, that have been heard along 
with this appeal at the special request of the Appellant, we find 
that both the Lower Courts have found that disputes have been 
going on between the parties for the collection of rent; and 
that the Appellant had failed to establish his right to receive it. 
From whatever point of view we look at the case of the Ap- 
pellant we find it to be entirely unsupported by any reliable 

evidence. 

" We therefore hold that the decree of the Court below ought 
to be reversed so far as it declares that the Bespondents are 
entitled to be maintained in the possession of the property in suit, 
and we confirm it to the extent of declaring that the Bespondents 
are the rightful owners of that property. The costs of the Lower 
Court will be borne by the parties themselves, but the costs of this 
appeal must be paid by the Appellant to the Bespondents with 
interest at 12 per cent per annum." 

The appeal now came on to be heard ex parta^ 

Mr. J. D. Bdly for the Appellant :— 

Both the Indian Courts have decided against the validity of the 
deed, which the Plaintiffs in this suit (now the Bespondei^ts) sought 
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to set aside ; but the findiDgs on &ct which formed the basis of the j. o. 
jndgment of the Principal Sudder Ameen were not adopted by the 1374 
High Court, and the decisions of the two Conrts do not proceed xacootdebh 
on the same reasoning. The documentary evidence was not snffi- Tbwabbt 
ciently noticed by the High Court. The documentary evidence Nawab Sted 
shews that the mookteamamah empowering Mookoondee LdO to \aAxt. 
execute the deed of sale was not admitted to registration without ""*" 
the precautions which are usual in the case of documents purport- 
ing to be executed by females of rank ; that the deed of sale was 
duly registered on its execution in July, 1861 ; that as early as 
January, 1862, it was referred to and expressly impugned in the 
course of certain litigation by the brother and sister of Kudnh 
toonusa, which proves that they were fully acquainted with it ; that 
upon that and several other occasions petitions, in which the sale 
transactions were set forth and recognised, were presented, and in 
one instance a written statement in a suit filed by her through her 
mooktear, whose authority must be presumed to have been proved 
to the satisfaction of the Court ; that the Appellant, in 1863 and 
1864, succeeded in enforcing his rights under the deed as landlord 
in several rent suits, which must have been known to the Bespon- 
dents as sharers in the same land. Although KoodmioonisM died 
between October, 1863, and August, 1864, the first attempt of the 
Bespondents to dispute the title of the Appellants was not before 
the 3rd of December, 1864, when they presented, in a rent suit, a 
petition which does not appear to have been followed up ; and 
though the Appellant was afterwards successful in other rent 
suits, the Bespondents did not institute the present suit till April, 
1866. 

By the summary order of the 3rd of February, 1866, the claim 
of the present Appellant, as intervening under the deed, was given 
effect to between him and an execution creditor of KoodrutoonisBo^ 
The signature of KooArutoonissa to the mookteamamah is unim- 
peached. 

l%e evidence given to the effect that Koodrutoomssa had ooea- 
sion to borrow money is not rebutted by any evidence to the 
contrary. 

The Bespondents' contention was that Kaodruloonissa was in a 
state of incapacity, and that the seal on the deed of sale was not 

F 2 
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J. 0. the seal which she used at the time of its date. These state- 

1874 ments were not proved, and the evidence as to the alleged pos- 

Tao^bbn session by the Respondents was held by the High Court to be 

Tbwaebt untrustworthy. 

Nawab Sted The Court ought not to make a declaration where it is unable 

'^''S™ to grant consequential relief. The judgment of the High Court 

is wrong in throwing the onus of proof on the Appellant simply 

because the Respondents are the heirs. Heirs who are out of 
possession must prove the fects upon which they attack the pos- 
session of the Defendant. Our evidence in favour of the docu- 
ments impeached is at least fair primd facie evidence. The 
Respondents came to claim possession from us, and they have not 
proved that they are entitled to a decree in their favour. 

At the dose of the argument their Lordships' judgment was de- 
livered by 

The Right Hon. Sir Montague E. Smith :— 

This was a suit brought by the Respondents against the present 
Appellant, Tacoordem Teivarry, for a confirmation of their posses- 
sion of certain mouzahs ; and their plaint, which declared that 
their suit was for that confirmation, also prayed that it might be 
done after a reversal of a summary proceeding, and, which is the 
most important part of their prayer, after setting aside a fraudu- 
lent and fabricated deed of sale set up by the Appellant. The 
deed which is sought to be impeached is of the date of the 23rd of 
July, 1861. The Respondents are the heirs of Mmsvmat Koodru- 
toonissa, a purdanusheen lady, who some time before her death, 
seems to have had some dispute with her relatives, and went to 
reside in the town of Paina. The Appellant, Tacoordeen Tewarry, 
was living in Patna; and in the comse of the evidence given 
in this suit, it was stated by the witnesses on the part of the Plain- 
tifis that Musmmat KoodrtUoonissa went to live in his house, that 
she died there, and that he had acted on several occasions as her 
mooktear. The deeds which are impeached are a deed of sale of 
the mouzahs from the lady to Tacoordeen Tewarry, professing to 
be made in consideration of a sum of Bs.39,501 (a large part of 
which, namely, R8.17,960, is stated to havebeen paid to a creditor 
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of the lady), and a mookteamamah for the execation of that j. a 
deed. 1874 

When the case came before the Principal Sndder Ameen, evi- tacoomdeen 
dence was gone into on both sides ; on the part of the Plaintiffs to Tewakby 
shew that they were in possession of the property, and also to Nawab Sted 
impeach the validity of the deeds on the ground that they were Ehan. ' 
forged and &bricated, and that there had been no real sale from 
the lady to the Appellant. The Appellant went into evidence 
to shew that he had been in possession of the property subsequently 
to the date of the alleged deed, during the lifetime of the lady, 
and had continued in possession up to the time of the suit, and 
also to shew that the deeds were really executed, and that the 
consideration money had passed. Upon a review of the evidence 
on both sides, the Principal Sudder Ameen came to the conclusion 
that the Plaintiffs were in possession of the property, and that the 
deeds were fietbricated; and he made a decree confirming the 
Plaintiffs in the possession ; and directing that the deeds should 
be set aside. The Appellant appealed to the High Court, and 
that Court disagreed with the Principal Sudder Ameen as to his 
finding upon the possession of the property. They thought that 
upon the whole of the evidence the Bespondents had not proved 
their possession, and in fact, that the possession was with the 
Appellant. Being of that opinion, they reversed so much of the 
Principal Sudder Ameen's decree as confirmed the Plaintiffs in 
their possession, holding that they had no possession which could 
be the subject of confirmation. The High Court then went into 
the consideration of the substance of the dispute ; namely, whether 
the deeds were genuine deeds or not. In approaching that question 
they seemed to have assumed that they could only deal with it by 
way of declaration, and they came to the conclusion that they had 
power to declare. the title to the estate, but could not give any 
substantive relie£ Their Lordships think that they erred in 
coming to that conclusion; the plcdnt prayed that the deeds 
might be set aside, which is a prayer for substantive relief, and the 
Principal Sudder Ameen was quite right, when he came to the 
conclusion on the tauoia that the deeds ought to be set aside, in 
making a decree to that effect However, the form in which the 
High Court considered the question does not really alter the sub- 
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J 0. stance of their decisioxL They, after a foil and carefol review of 

1874 the evidence, came to the same conclusion as the Principal Sadder 

Taooobdeen Ameen ; namely^ that these deeds had not been executed by the 

Kawab Syed It was contended by Mr. jBeB, that the High Court ought not to 
KbAK. have thrown the onus of supporting the deeds upon the Appellant ; 
■ and perhaps the mode in which the High Court treat this question 

may not be strictly correct In a suit for setting aside deeds, some 
evidence ought to be given by the Plaintiff, in order to impeach 
the deeds he seeks to set aside; but the Court seem to have 
regarded this suit as if it were an action of ejectment brought by 
the Appellants as the heirs of the deceased lady, in which, having 
proved that they were her heirs, the burden was thrown upon the 
Appellant to shew a better title. But although the Judges do not 
quite correc^y state the principle of fixing the onvs, their judg- 
ment is substantially right, because the Plaintiffs did not put their 
case before the Principal Sudder Ameen simply upon their title as 
heirs, and throw it upon the Appellant to prove a better title, but 
they did, by evidence, challenge the validity of the deeds. They 
called witnesses to shew the circumstances under which this lady 
lived, and to challenge proof of the consideration having passed 
which the deed alleges to have been given. It may be that the 
evidence is weak, but the Appellant accepted the onus which that 
evidence primd fade cast upon him ; and he went into his whole 
case, and gave the evidence that he thought would best support it 
Upon a review of that evidence, the High Court came to the con- 
clusion that it was utterly insufficient to establish the validity of 
tiie deeds under the circumstances of the case. 

Now the circumstances of the case are, that this lady was a 
purdanusheen, living apart from her relations; whether in the 
house of the Appellant or not may not be distinctly proved, but 
certainly in a place where she was without those natural advisers 
which a lady, when she was going to part with apparently the 
whole of her property, ought to have around her. She, whilst thus 
alone and unprotected, is supposed to have made a deed in favour 
of a person who, on some occasions, acted as her man of business. 
According to the principles which have always guided the Courts 
in dealing with sales or gifts made by ladies in such a position, the 
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strongest and most satisfactory proof onght to be giyen by the per- J. 0. 
son who claims under a sale or gift from them that the transaction 1874 
was a real and hond fide one, and fully understood by the lady taooobdbcn 
whose property is dealt with. So far from giving satisfactory evi- Thwabbt 
dence on these points, the Appellant has failed to produce that Nawab Sted 
which clearly was within his power, and which ought to hare been Eeav. 
given even in an ordinary case of a sale that is at all impeachedi ""^ 
It is alleged that the deed of sale was executed by the lady herself, 
and also by a mooktear called Mooioandee Lajl, who bad a mook* 
teamamah from her for that purpose. The mookteamamah is 
filed, and appears upon this record ; but Modkoondee Loll, the mook- 
tear, who is supposed to have executed this deed, is not produced 
as a witness. Again, the execution of the mookteamamah is sup- 
posed to have been verified by the nazir and three witnesses, the 
nazir having afterwards reported to the Principal Sudder Ameen, 
Who registered the document The nazir and those three witnesses 
have not been called. And, further, the writer of the deed of sale 
himself, who was present^ according to the evidence, at the time 
when the deed -was executed, is also kept out of the witness-box. 
The deficiency of this important evidence is attempted to be sup* 
plied by the testimony of witnesses who say they were present at 
the execution, but who, as compared with those who would have 
been the authentic witnesses of the transaction, are not at all iX 
to be relied upon. Their Lordships also agree with the High 
Court that there is not trustworthy evidence of the payment of the 
purchase-money, either by satisfying the alleged claim of a creditor 
of the lady, or otherwise. 

The case on the part of the Appellant was attempted to be sup- 
ported by the evidence of proceedings which had taken place in 
the lifetime of the lady in rent suits, and in a suit in which there 
was a contest between the lady and her relatives. Documents in 
those suits referred to the sale ; and authenticity is endeavoured 
to be given to the transaction in consequence of the lady herself 
having recognised it But there is an entire absence of satisfactory 
proof that those documents, which are said to contain confirmatory 
evidence of the transaction, were executed by the lady, or that, if 
she did execute them, their contents were known to her. 

On the whole, therefore, their Lordships entirely agree with the 
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J. a substance of both the decisions below, that these deeds are not 

IS74 genuine, and ought to be set aside. 

Taooobdbiv Their Lordships think that the decree of the Principal Sudder 

TBWABBr ^ji^een was correct in form as well as in substance. The High 

Nawab Stid Court, acting on their opinion that they could only make a decla- 

Khak. ration of title, whilst professing to confirm (except as to the pos- 

"""~ session) the Principal Sudder Ameen's decree, really vary its terms, 

by inserting a general declaration that the Plaintiffs are the 

rightful owners of the property, instead of the specific order that 

the deeds should be set aside. They reversed the decision of the 

Principal Sudder Ameen with regard to the possession — a reversal 

in which their Lordships concur — and added what follows in their 

formal decree, ^ and that so much of the decree of the said Court 

as declares that the said Plaintiffs are the rightful owners of 

the said property be confirmed." Their Lordships think that 

as the plaint had prayed for substantive relief, namely, that the 

deeds should be set aside, the more correct form of decree is in the 

terms of that prayer. 

Their Lordships will, therefore humbly advise Her Majesty to 
vary the decree of the High Court by striking out so much thereof 
as purports to confirm the decree of the Principal Sudder Ameen, 
and to order that in lieu thereof so much of the last-named decree 
as ordered the deed of sale and the mooktearnamah to be cancelled 
and set aside be affirmed. 

Solicitors for the Appellant : Watkins & Lattey. 
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EAJAH MUTTU EAMALINGA SETUPATI, 

ZeM INDAB OF BaMNAD, THB ADOPTED SON OF 

THE LATE Zemindab KAMASWAMI SETU- 
PATI, AND SuRVivoB OF RANEE SETU- 
PATI PARVATAVAEDANI NAUCHEAR, 
LATE Zemindab of Ramnad, Co-Plaintiff, 

DECEASED 

AND 

PERIANAYAGUM PILLAI, Guabdian of 
RAMANADA PANDARAM, a Minob, Heib 
to AMBALAVANA PILLAI, late Defen- 
dant, DECEASED 



J.O.* 

1874 



Jan. 16, 17. 
v^ 23, 24, 28. 29 ; 

Appellant ; MaroU is. 



Respondent. 



On Appeal from the High CovH of Judicature at Madras. 

« 

The important principle to be observed by the Courts in dealing with the 
constitution and rules of religious brotherhoods attached to Hindu temples 
is to ascertain, if possible, the special laws and usages goyeming the particular 
community whose affairs haye become the subject of litigation, and to be 
guided by them. The custom and practice in such matters is to be proved 
by testimony. 

A zemindar claiming a customary right to grant confirmation of the 
election of a mohunt mjost prove the custom. 

An acknowledgment^ taken in troubled times from the guardian of an 
infant mohunt, of a zemindar's customary right to control and remove the 
mohunt, is entitled to little, if any, weight as evidence of the custom. 

The superintending authority over religious endowments exercised l^ the 
old rulers of the country passed to the British Gk>vemment ; and Beg. VU. 
of 1817, of the Madras Presidency, merely defined the manner in which that 
power was thenceforth to be exercised. 

Beports made by collectors, acting under Beg. VII. of 1817, of the Madras 
Presidency, Bie not to be regarded as having judicial authority where they 
express opinions on the private rights of parties ; but being the reports of 
public ofBcers made in the course of duty, and under statutable authority, they 
are entitled to great consideration so far as they supply information of ofiBcial 
proceedings and historical facts, and also in so far as they are relevant to ex- 
plain the conduct and acts of the parties in relation to them, and the prooeeding9 
of the Government founded on them. 

IHE zemindars of Banmadf in the district of Madras^ represent 
one of the principal benefetctors of the richly-endowed pagoda of 

* Present : — ^Thb Bight Hon. Sm Babnes Peaoook, The Bight Hon. Sib 
Montagus E. Smith, and The Bight Hon. Sib Bobebt P. Gollieb. 
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J. 0. Bameswarem, and the zemindar for the time being enjoys the title 

1874 of Setnpatiy or Lord of the Causeway by whicl} pilgrims approach 

Rajah Mtjttu ^^^ temple. He also claims the title of Dharmakarta (which he 

^ra^TO^ interprets as meaning trustee or superintendent of the affairs of 

•• the pagoda), and the right to appoint and to grant investiture to 

GUM PiLLAL the pandaram, or chief priest of the temple. 

'"'" In the year 1857 the zemindar, the late Banee Sefupati PartfO- 

twvardani Nauchear^ filed her plaint in the Civil Court of Madv/ra 
against the pandaram, Anibalavoma Pillai, stating the gifts and 
claims of the family in respect of the pagoda, and alleging that the 
Defendant had not been duly appointed ; that he had not ma- 
naged the affairs of the pagoda under the superintendence of the 
zemindar, notwithstanding that in 1837 the person who was then 
the pandaram had entered into a special convention to do so. The 
plaint also charged the pandaram with misapplication of funds, 
and prayed that he might be removed from the management and 
might pay over a balance of Bs. 18,000 to the Plaintiff. 

The Defendant by his answer insisted that the pagoda owed the 
chief part of its wealth to other sources than the endowments 
derived from the zemindar; that the pandaram and not the 
zemindar was the dharmakarta^ and that he had a right to appoint 
his own successor ; that the instrument of 1837 set up by the 
Plaintiff was fabricated, and, at all events, invalid. He pleaded 
also the Statute of Limitations. 

(It may be here mentioned that while the suit was pending the 
Plaintiff adopted a son, the Appellant, who was associated with her 
as co-Plaintiff, and also survived her. The original Defendant d^ed, 
and was succeeded by the Bespondent) 

The parties went into evidence, and certain depositions or state- 
ments made in 1815 or 1816 (the admissibility of which was dis- 
puted) were tendered to prove that several appointments and 
removals of pandarams had been made previous to 1793 by MvMu 
BamaUnga, the zemindar of the day, a rajah in whose time the 
country was in a disturbed state, and who was finally deposed by 
the British Grovemment It was clearly established that in 1793 
be appointed a boy of the sacerdotal family of TUlianayoffam, 
Pillai to be pandaram, and took from the boy, through bis guardian, 
a karamamah, or engagement, in the following terms :— 



VOL. L] INDIAN APPEALS. 211 

"* To M. jR. By. KarttakM Avetgci. J. 

** Earamamah executed by Bamanadan^ sou of TUlicmaycyam 1874 



PiUaiy on the 26th Ady, in the year Pramadicha (11th August, bajah Hitetu 

17Qo\ BaMALINOA 

^^^^h SlTUPATI 

^ As you hare been pleased to appoint me for the management «• ^ 
of the affidrs of the pagoda at Bamesfwarem^ I will cause puja to be qux Pillai. 
duly performed in the pagoda six times a day without delay, and 
get the mouthly, annual, and other festivals affairs duly performed 
as usual ; I shall have the fixed wages of the servants and workmen 
of the pagoda paid to them without any difference, and make every 
one of the servants to attend to his duty regularly. If any one is 
absent I shall mark down his name in the absent book, and make 
a stoppage in his wages, and credit the same to the pagoda. I 
shall keep peace with the ryots in' the villages attached to the 
pagoda, so as to effect |H*oper cultivation, and use all the means I. 
could to enhance the amount of profit. If any one in the pagoda, 
or any of the ryots in the villages, shall be found guilty, or if any 
case be brought by them, I shall stand impartial in deciding the 
case, and levy fine from the person found guilty, and carry the 
money to the credit of the pagoda. 

** I shall deal in peace with those who are friendly with Samci^ 
tanam (Zemindartf), and stand against those who are adversaries. 
In case of my dealing friendly with the enemies of the zemindary 
you may remove me and appoint another person in my room. I 
shall pay into the palace half of the profits realised in bundles on 
account of the puja of the goddess Baja Rajesvoara Ammann. As 
a person belonging to the zemindary, I shall take every care to 
see the affairs of the pagoda performed efficiently. If I act impro- 
perly in these affairs I shall submit myself to the orders of the 
zemindar. 

^ Thus do I execute this karamamah of my free will. 

(Signed) " JBawanoian.'* 

This karamamah was witnessed by ArtmachaJam and TeganayO' 
ganiy officers of the pagoda. 

About the same time the zemindar issued a written order to 
all the officers of the pagoda, enjoining them to obey the new 
pandaram. 

In 1803 the government revenue in respect of the zemindary 
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J.C. was permanently settled with the zemindar. The settlement 
1874 did not comprise any of the villages belonging to the pagoda. 
EajahMuttu ^ *^® y^^^ 1815, the pandaram, who was appointed in 1793, 
KAMALmoA iio^ and one VenkcUacheUum claimed to succeed him, whereupon 
V. the zemindar, alleging that Venkaiachdlum had been unduly ap- 
oun PiLLAi. pointed by certain persons who had misappropriated and intended 
to misappropriate the property of the pagoda, applied to the col- 
lector to issue directions that the said VenkatacheUum should not be 
acknowledged as pandaram, and that the property of the deceased 
pandaram should be placed in charge in charge of the Gircar (Go- 
vernment). 

The collector issued an order, restraining VenhataoheUum from 
acting as pandaram " until further orders," but on the 23rd of 
July, 1816, after further investigation, he issued another order, 
directing that VenkaiacheUvm should be acknowledged as panda- 
ram of the pagoda, with all the usual honours and o£ferings. It 
appears however, that he was not allowed exclusive control over the 
property and finances of the pagoda, but that he was ordered to 
conduct its affairs jointly with the Circar servants, and subject to 
the control of the sub-collector. At this time the pagoda was under 
attachment by the collector, with the sanction of the Board of Be- 
venue, and the i^emindary was also under attachment, because the 
succession to it was disputed ; but it was matter of contest in the 
cause at what dates they had severally been attached, or whether 
they had been attached together. 

In the year 1828« the litigation respecting the succession to the 
zemindary terminated by the judgment of His Majesty in Council, 
dated the 28th of April, 1828, in favour of Bamaswami Seiupati^ 
who thereupon became Zemindar of Bamnad. 

In the year 1829, the attachment was accordingly removed, and 
the zemindary and its appendages formally handed over to Ramaa* 
wami Setupaiiy in the following manner : — 

On the 30th of April, 1829, the collector informed the zemindar, 
Bamaswami Seiwpaii, that he had issued a circular order to all the 
amildars of the thirteen talooks of the zemindary, the tahsildars of 
the pagoda and choultry, and the other servants, directing them 
to act up to the zemindar's orders from the 1st of May. 

The zemindar was accordingly put in possession of the zemin* 
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dary, together with all the pagodas (including the pagoda in ques- J. 0. 
tion), and gave his formal receipt for the same, on the 14th of May, 1874 
1829, in the following terms : BajahMuttu 

BAMALUrGA 

" As Bewry Morris, Esq., the sub-coUector of Madwra^ has put ^"^^" 

in my possession the Zemindary of Bamnad, and all the pagodas, Pibi^ata- 

choultries, &c., as also the accounts of the zemindary, and all the — — 
uteusils, cloths, catties, dhonies, &c., of the pagodas and choultries, 
this is to be held as the whole receipt for the same." 



VenkatacheUum presented a petition to the collector, Mr. VivoBh^ 
praying that the pagoda and its appurtenances might be placed in 
his possession as pandaram according to usage, whereupon the 
zemindar set up a claim to the dharmakartaship or management 
of the pagoda, denying the claim of the pandaram. 

The pandaram also petitioned the authorities at MadroB on the 
subject, by whom the matter was referred to Mr. Vivash to report 
upon ; and his report, dated the 20th of September, 1832, was as 
follows : — 

^ To the President and Members of the Board of Bevenue, Fort 

8t. Chorge. 
" Gentlemen, — 

^ L With reference to the enclosed correspondence, I hare the 
honour to report on the claim of [the pandaram of] Bcmetwaremf 
to the management of the fiam/emvarem Devadamim, and the 
Tillages and reyenues with which that establishment is endowed. 

'' 2. The deyastanum and dmttrums of Bamemffwrem were 
assumed by Mr. Peter, with the sanction of your Board, in con* 
sequence of mismanagement by the pandaram, and entrusted to 
the superintendence of the head tahsildar of Bamnad, and sub- 
sequently to the control of the sub^coUector, who continued to 
manage the deyastanam affiiirs until the Bamnad zemindary was 
made oyer to Bamaewami Setupati, the zemindar, in the year 1829* 
The Bameswarem Devattanum was entrusted to the zemindar^s 
management at the same time, as a temporary measure, in eon* 
sequence of the sub-collector baying been appointed to another 
part of the dktrict, and the zemindar was the only res|x/fixible 
person to whom I could with propriety and safety entrust the 
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J. (X management pending the determination of jom Boaid as to pro- 

ig74 yisioQS for the fature deyastanum management* 

BajahMuitu ** ^* '^^ ^^^ pandaram, of whose conduct Mr. Peter complaiii^, 

Bamaunoa died in the year 1815, and the present claimant appears by an 

•. order of Mr. Peter to the head tahsildar, to have been nominated as 

ecM^Buua" ^ successor, although he was not allowed, as his predecessor, ex- 

elusive control, he was ordered jointly with the Oircar serrants, to 

conduct the devastanum a£Eairs. He now claims exclusive manage^ 
ment, 

^ 4. The Bamnad zemindar, or, rather the manager in the zemin- 
dar's behaK, urges his right to management of the devastanum 
affairs on the ground that the late pandaram executed a deed to 
the former kurthakul, agreeing to abide by his control ; it appears 
to me to be unnecessary to dwell upon this claim, as the Bames- 
tDorem Devastaimm has never been managed by the zemindar 
since the date of the permanent sunnud, and before that period 
it is universally admitted that the pandaram in succession, con- 
ducted exclusively the devastanum affiurs. In Mr. Parishes time, 
attention was paid to the representation of Mwigaiaeunree Ndu^ 
ehiar (1), relative to the misconduct of the pandaram, but this 
officer does not appear to have been placed by Mr. Parish in any 
way under the control of the zemindar. On general grounds, 
however, I think that the supervision of the zemindar is advisable 
to check abuses noted by Mr. Lushmgton and Mr. Peter. 

** 5. I think, therefore, that the pandaram might, without objec- 
tion, be placed in immediate management of the devastanum of 
Bameewarem and its revenues, that the expenditure and the sib- 
bundy be arranged agreeably to a list, fixed with reference to the 
usual disbursements, and that the zemindar be appointed super- 
visor, with authority to interfere in controlling expenditure and 
checking abuses ; and that periodical accounts of receipts and dis- 
bursements may be rendered to the huzur, for the purpose of 
preparing which, a huzur goomastah may be employed at Barnes- 
wa/rem. 

^'6. Ooncurring with my predecessor, that control over the 
devastanum expenditure and the devastanum affairs, is necessary 

(1) Banee MungakLavmes Nauchiar, who, as zemindar, complained to the 
collector in 1809. 
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to preserve its revennes from spoliation, and to enforce a dae per«> J< 0. 
formance of the necessary and usual ceremonies ; as the ooantry of 1S74 
Bamnad is under the management of the zemindar's family, I bajahKuitu 
would recommend that the zemindar be nominated to this duty, ^^^!^"^^ 
because they are people of integrity and responsibility, and would, •• 

PSBIAKAYA' 

I haye no doubt, discharge the duty of supervision with advantage qdm Pillai. 
to the interest of the devastanum and their own credit* """" 

" 7. The revenues of the Bamestoarem Devastanum are derived 
from 70^ villages, the average revenue from which amounts to 
B8.46,463 3a. Op., the proposed annual expenditure is Bs.38,678y 
which will leave B&7,785 2a. 3p. for the zemindar's quit-rent and 
occasional failure. • • •" 

By an order of the (rovemor in Council, dated the 23rd day 
of October, 1832, the measure proposed in paragraph 5 of this 
report was approved and directed to be carried into effect, and, 
accordingly by an order dated the 14th of November, 1832, it was 
ordered that the said pandaram {VenkataeheUtMn) should be placed 
in full and exclusive possession of the pagoda and the villages and 
property attached thereto. 

The zemindar, however (or the manager of the zemindary), 
delayed obeying the last-mentioned order, but made an attempt to 
obtain some share in the management of the pagoda, and addressed 
an arzi or petition to the then collector (Mr. BuUivan), for this pur- 
pose. That officer, however, on the 28th of November, 1832, 
issued an order, which was as follows : — 

" To the Guardian of Banmad. 
** I have received and perused the Arzi No. 14, addressed by 
you on the 23rd instant, to the effect that the pagoda of Bame»~ 
warem and the villages attached to it, should not be put in the 
possession of the pandaram, and that your man and the pandaram's 
man should jointly hold the management. Having examined the 
documents, &c., connected with the above matter for several days, 
I wrote to the Board the circumstances under which the said pan- 
daram held the said pagoda and the villages attached thereto, for 
a long time prior to the attachment by the Circar. In accordance 
with the orders issued in this matter by the Government and the 
Board, yon were ordered to allow the pandaram to hold the said 
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J. 0. pagoda, &c. Yon should do so immediately. The delay is nnfiEtir. 
1874 Yon wrote that your servants also should be employed together. 
KajahMutttj T^ ^U create a great disturbance. Therefore the custom must 
Ramalinoa i^ followed up. Nothing can be done contrary to the custom. 
V* However, if the said pandaram misbehave for the future, it will be 
GUM PiLLAi. then taken into consideration. If you do not give him possession 
""^ immediately, the Circar ofiScers shall be sent to put him in pos- 
session. 

(Signed) ** B. J. SuHivan, Acting Collector. 

« 28th November, 1832." 

Accordingly the pandturam was, in the year 1832, placed in ex- 
clusive possession of the pagoda and its endowments. 

About the same time (on the 26th of September, 1832,) the 
guardian and the manager of the zemindary presented another 
petition to the Governor in Council, on which, when referred to 
the collector of. Madtira, the indorsement of the collector was as 
follows : — 

'' The governments of ancient times certainly endowed the 
Bameswarem Bevastanvm with rent-free villages, &c., from which 
the establishment derives its support; all our records however, 
shew, that the establishment was superintended by the ptmdaram, 
and it is acknowledged by the stanigals of the place that the pan- 
daram has so superintended since the Nabob's government. In 
my letter to the Board, dated the 20th of September, 1832, 1 have 
proposed that the zemindar might supervise the pandaram's 
management of the devasttmum with advantage, so far as to see 
that no neglect is allowed'; but it would by no means be beneficial 
to the devastanum estate to allow him to have control over the 
funds. The revenues of the devastanum should be paid into the 
Circar* treasury, from which also the monthly disbursements should 
be issued : in this case the surplus which remains could be ex- 
pended as occasion requires for the benefit of the Bameswarem 
Devadcmum. 

^^ The Manager of Bamnad seems to be of opinion that he has a 
right to superintend in consequence of endowments made by his 
ancestors. This ground of claim, however, cannot justly be urged, 
because two-thirds of the revenues are derived from Maneyam 
villages in the Tinnevelhjy Tanjore, and Shevagwaga districts, and 
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all the BariMMd deyastanum villages are excluded from the per- j^c. 
manent settlement. 1874 

« Madura, 24th January, 1833." rajaTS'^ttu 

Bamalinga 

Soon after the appointment of Mr. Wrouffhion as principal col- s^tupati 
lector of Madv/ray the matters in dispute between the zemindar and Pkbianata- 

the pandaram were again brought under consideration, and on the 

7th of January, 1834, he sent a report of considerable length to the 
Board of Bevenue, in which are contained the following para- 
graphs : — 

'* 12. With regard to the right of the zemindars to appoint pan- 
darams, the present manager possesses no other document except 
the karamamah stated to have been executed by the late pandaram, 
when he was five years of age, to the former zemindar, Muttu Ba^ 
moHinga SetupcUi^ in the year Pramatheetcha, 1793. The several 
others alluded to were issued in the time of the Setupati, within 
four successive years, in which he dismisses the pandarams and 
appoints other persons to the management of the pagoda. It does 
not appear that the manager possesses any documents or accounts, 
to prove that any other Setupati had, before or after MvMu Ra- 
malinffa Setupaii, exercised such an authority. The karamamah 
said to have been given by the late pandaram when he was five 
years old is not binding according to' law. Moreover, the oppres- 
sive conduct of Mvitu Bamalinga Setupati is well known to Govern- 
ment, which terminated with his confinement at Madra% and the 
assumption of the zemindary. Exercising such tyranny, it was 
easy for him to have obtained any kind of documents from a pooi: 
pandaram who was in his power. Such documents are only to be 
admitted with extreme doubt, if at alL 

'^ 13. It appears generally from the documents and witnesses 
produced on both sides that it has been the established custom 
that the dying pandaram nominates one of his disciples, and that 
the election is reported for the zemindar's sanction and approba- 
tion, who thereupon issues orders to the stalathars of the pagoda to 
shew him the usual respect, and to obey his orders. At the time 
the present pandaram was nominated, the zemindary was in dis- 
pute, and held under the attachment by the collector, so that the 

orders which would have under other circumstances emanated 
Vol. I. Q 
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J, 0. from the zemindar were passed by the collector. The orders were 
1874 dated 23rd July, 1816, to the late head tahsildar." 

^^^^]^^^" The minutes of the proceedings of the Board of Revenue, upon 
Sbtdpati the report of the 7th of January, 1834, being submitted to them, is 
Pebianaya- dated the 80th of July, 1835. After referring to the report and to 
GUM^LAi. gQp|. j^jj^ correspondence, the minute proceeds as follows : — 

** Upon attentive consideration of the circumstances stated in 
Mr, Wrouffhton*8 report, dated the 7th of January, 1834, the Board 
are of opinion that there exists no ground for questioning the 
validity of the appointment of Setu Eamanaday Pandaram, to the 
office which he holds in the Bameswarem Devastanum, nor any 
objection on the score of character to his being allowed to retain 
possession of that appointment. 

** The rules proposed in the letter above alluded to appear to 
the Board to be judicious, and they resolve to authorize their 
adoption for the future management of the affairs of the pagoda. 

** With reference to the suggestion contained in the same letter, 
the Board leave it to the present principal collector to make such 
arrangements as may appear to him most likely to conduce to the 
proper superintendence and the due appropriation of the surplus 
funds of the pagoda." 

The rules referred to in the above extract are the arrangements 
recommended in the 5th paragraph of the report of Mr. VivaA, 
dated the 20th of September, 1832 (1). 

The following rules were, on the 24th of August, 1835, issued by 
the collector, under the authority of the Bevenue Board : — 

'^ The Bevenue Board having fully considered the dispute which 
existed between the Zemindar of Bamnad and Bamanada, Pan- 
daram, for a long time, regarding the appointment of the latter to 
the management of Bameswarem Pagoday and of the right of the 
management of the said pagoda, expressed that there was not the 
least objection to the appointment made at present of Bamanaday 
Pandaram, to the ost of pandaram, and that neither is there any 
suspicion in hb character to continue him in the said post, and ad- 
mitting the rules hereunder inserted for the management of the 

(1) Swpra, p, 211 
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pagoda, recorded their opinion on the 30th of Jxdj, 1835 ; tbd said S. 01 
opinion is forwarded to this office. 1874 



''Rules. »AjAHMunu 

" 1. The management of pagoda expenses is stated to be the ^^frvFATi 
proper duty of a pandaram. Moreover, the appointment^ as well Tsbu^aya- 
as the removal in the establishment, should be made by the pan- ^^" ' °* '^' 
daram himself; but all such acts shall be subject to appeal, first to 
the zemindar, and afterwards to the collector. 

'' 2. Money eollected on every account i^ould be deposited iu 
the pagoda treasury itself. 

^ 3. A samprathi, or a person of the zemindar for sop^vision, 
Aould be appointed on a monthly salary of B6.20, and his pay 
should be paid out of the pagoda funds ; the said mryolayi diould 
make an entry of all the receipts and disburaements, he should send 
a monthly return thereof to the zemindar, under the signature of 
the pandaram, he should inspect the state of the treasury^ which is 
in the possession ct the pandaram, every month, and he should 
report to the zemindar ; an order has been issued to this effect The 
said samprathi should not think himself to be an equal emfhyi 
with the pandaram, he should behave himself towards the manager 
of the pctgoda, the pandaram, with as much deference and submis* 
sion as he would do towards his own master. 

^^4. The returns which the zemindar may receive as stated aboT e 
should, at the close of the year, be sent to the collector's office 
along with the other annual returns of other pagodas that are in 
the management of Bamnad Zemindary. 

^ 5. The special violation of the rules to be observed in the 
pagoda and the villages attached thereto, as well as the differences 
should be reported to the zemindar by the first manager pandaram, 
and the zemindar, if it appears necessary to do so, will institute an 
inquiry into any subject, and report the same to the collector as 
usual. As for the efficient management of the pagoda, and for the 
application of the balance produce for any proper occasion, the 
principal collector is authorized by the Board to issue any rules 
which he may deem fit. 

'^ (Signed) /• Blaokburne, Principal Oonector." 

The disputes between the zemindar and the pandaram continu- 

Q 2 
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J. a ii^g^ the collector placed the pagoda nnder attachment^ and by an 
^^^ order dated the 17th of September, 1836, he stated that he should 



Rajah Muttd retain the same until both the disputants sent in a razinamah to 
Sbtupati the effect that they had made an amicable settlement ; the ground 
PEsJjfAYA- ^ stated being the trouble given by both parties, and their failure 
GUM PiLLAi. to act up to the Board's order of the 24th of August, 1835. 

The pandaram then addressed an arzi, or letter, to the collector, 
which was as follows : — 

An Arad addressed by Setu Bamanaday Pandaram, ** Vichamy- 
kurther" (1) of Bameswwrem Devastannm^ to the Principal 
Collector of Madv/ta. 
** With reference to your order directing attachment of the said 
Bameswarem, Devastcmum, &c., until an arzi shall be addressed in 
compromise of the dispute existing between me and the zemindar 
of the said district, we have entered into arazee(2) to the effect that 
I shall abide by the directions of the said zemindar in regard to the 
aforesaid deyastanum pagoda villages and sibbundies and other 
affairs, dispose of all the receipts and disbursements in conjunction 
with the sumprathi appointed by the said zemindar, and send to 
the zemindar accounts of receipts and disbursements, with my 
signature therein. That in addressing arzis to the zemindar I 
shall state ^ addressed by Setu Bamanada, Pandaram of Barnes- 
warem Devastamim, to the presence of Setupaii Bcy'ah Avergal, 
and that the zemindar wUl, in his communications to my address, 
state, * addressed to 8eiu Bamcmaday Pandaram of Bameswarem 
DevastcmumJ As the zemindar has forwarded an arzi to your pre* 
sence, praying for making over to me the said deyastanum, &c., 
from attachment, I beg you will be pleased to make over the said 
devastanum, &a, to me as per mamooL 

** (Signed. In Tamil) SaUhoo Bamanada, 

** Pandaram, Vichamykurther." 
^ Thoamytoary, 9th April, 1837." 

In consequence of this arrangement, the pandaram was at once 
reinstated in the pagoda. The differences between him and the 
zemindar appear to have revived about 1852 ; but Verikatachdl'um 

(1) A superintendent or manager : Wils. Gloss. 547. 
(2) Agreement by way of compromise. 
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oontmaed in his ofBce of pandaram until he died, towards the end J. a 
of 1854^ haying appointed his younger brother's son, Chockdlingum 1874 
PtZZai, to succeed him. OhocTcdlmgvm PiUai died in the month of bajahMuttd 
February, 1857, and, in like manner, appointed OhUhambwra PHlai ^^^^ 
as his successor. •• 

Ohithambura PiUai appointed AmhoHavwna PiUai (the original qum Pillal 
Defendant in the suit), as his successor ; and upon his death the ""^ 
said Anibalavami Pilla% as pandaram, entered into possession of 
the said pagoda, and continued in possession till his death. 

The zemindar refused to recognise these appointments, and a 
pandaram selected from the family of TiHianayoffam PiUai about 
February, 1856, was appointed and confirmed in August, 1856, by 
the zemindar, under the name of Setu Bamanada^ his real name 
being Mathaiya PiOai. Eventually the Banee^ the zemindar, 
instituted the suit in which the appeal was brought 

After a protracted litigation in the Zillah Court and the Sudder 
Adawlut^ the case came before the High Court of Madras, on the 
22nd of July, 1865. It appeared to that tribunal that the issues 
were not properly framed for the decision of the suit, and that the 
matters in dispute could be settled only by the determination of 
the main question in the cause, that of title : *^ Is the zemindar 
the real trustee of the pagoda, and the Defendant a wrongdoer, 
or is the zemindar seeking, without legal title, to possess himself 
of a Tiduable property to which, as Defendants allege, he has no 
title f^ On this issue, with the assent of counsel, the High Court 
heard the case, and arriyed at the following conclusions : — 

''That the Acts of BamaJinffa, in the circumstances of the 
country and of the appointee, could not avail to prove a right of 
appointment. That except in that time of disturbance no evidence 
has been given of the exercise of such power ; that the production 
of such evidence would have been easy, and that this powerful 
family would not, if it had existed, have consented to treat with 
one over whom, as they now contend, they had the absolute right 
of appointment and removal. 

** That the document of 1837 neither proves nor tends to prove 
the existence of such a right. 

''That during the whole period of the existence of British 
authority, these opposing parties have been in litigation upon the 
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J. 0. matter, and that the title now claimed has been constantly di£k 

1874 allowed, by tribunals having power to pass a provisional decision, 

RajahMititu fiu^d that the .provisional decision was never until 1857, long after 

^mv?An ^^ statute had run against the daim, questioned in any Court of 

•. Justice. 
GUM Piu^AL ** That the plaint in this case, based^ not upon fiay allegation of 
""*" misconduct, but upon a bare title to remove the pandaram at 
pleasure, because not appointed by the ssemindar, cannot be 
sustained. 

^< The groundless nature of the present claim, whatever more 
qualified right the zemindar nmy possess, seems to us clear, and 
we dismiss the original suit with all costs, original and aj^al." 

From the above judgment of the High , Gourt of Madras^ the 
Plaintiffs appealed to Her Majesty in Gouncil. 

The argument tumed mainly on the history of the endowment, 
and of the relatione between its pandarams and the ^mindars, 
which were minutely examined and discussed. The facts mainly 
relied upon on each side are noticed in the judgment. 

; Mr. Mcuikeson, Q.C., and Mr. Bowringy for the Appellant : — 

The evidence of usE^e tiirough a long series of years proves 
that the pandaram ought to be nominated by the zemindar, but if 
not nominated by the zemindar be ought, at least, to ]^ pre- 
^nted to him £or confirmation, and the want of confirmation 
makes his appointment void. The zemindar is dharmakarta of 
this- pagoda, and it is to be inferred from the very title that his 
confirmation of the pandaram is necessary. 

The depositions taken in 1816 were taken by the authority of 
the collector. They prove that the pandarams were directly ap- 
pointed and removed by the zemindars before the year 1793. 
Very great ejidowments were conferred on the pagoda by the 
zemindars. The kararnamah only expresses the usage and 
custom of the office. 

A ndnor was usually selected to succeed as pandaram. When 
it is admitted that an infant could be appointed, the difiSculty of 
infancy as to the kararnamah vanishes, for a guardian might sign 
fpr him. The person appointed by the zemindar in 1793 occupied 
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the oflSoe for more than twenty years without his title being called J. c. 
in question. The flemindary was attached under Beg. IL, of 1811, 1874 
8. 5, cl. 2, tinder precept of the Oiyil Coort, on account of the bajah Muttu 
disputed succession. The pagoda of Eameiwarem and some other ^|^^^ 
pagodas were appurtenant to the zemindary» and were attached «• 
along with it, and all that was thenceforth done by the collector auu Pillal 
in reference to the pagoda was done by him as representing the 
zemindar. 

The petition of Bamanadtif in 181 5, to the collector stating his 
appointment was merely presented to the collector, instead of the 
zemindar, owing to the attachment, and shews that the pandaram 
was uiged to apply for approval and sanction. The appointment 
of a pandaram could not be valid if made after the death of his 
predecessor. 

The order made in 1816 for suspending the installation of the 
pandaram was made by the collector, as representative of the 
zemindar while the zemindary was under attachment, and the 
order authorizing the installation was also made in right of the 
zemindary. 

Beg. YII. of 1817 conferred important powers on the revenue 
authorities, but previously the Board of Bevenue and the collector 
had no judicial power in such matters : Beg. L, 1803 ; Beg. II., 
1803, s. 15 ; Beg. H., 1806 ; Beg. XXV. of 1802 ; Beg. XXVIIL 
of 1802 ; Madras Sudder Decisions, 1856, pp. 165-6. 

From 1817 to 1828 the collector was in possession, not as a 
servant of the Government, but as representing the zemindar alone, 
as superintendent. 

The acts of the collectors before the passing of the Begulation of 
1817 could only have been done by them by virtue of the same 
right. This view is in accordance with the fact that in April, 
1829, after the right to the zemindar had been adjudicated upon 
by the Privy Council, and the attachment was put an end to, the 
B collector ordered the pagoda to be delivered over with the zemin- 

dary to the Setupati, and he assumed the control and management 
of the pagoda. 

In 1829 the zemindar was put in possession, not by mistake — 
the receipt signed by the zemindar was sent to him by the collector 
for that purpose. 
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J. 0. The Judges of the High Court attached too much weight to the 

1874 report of the collectors, which they described as quasi-judicial pro- 
Eajah Mtjttu ceedings, but it is to be observed that paragraph 13 of Mr. Wrough' 
^^1^!^ torC^ order states that the election of the new pandaram is reported 
V* for the zemindar's sanction and approbation, who thereupon issues 
gttmPillai. orders to the stalathars of the pagoda to shew him the usual 
"^^ respect and to obey his orders. And he also has a right to super- 
intend the management and expenditure, which it is admitted by 
the collector ought not to remain without some supervision. 

The &ct that the pagoda villages were not settled for along with 
the zemindary has no bearing on the case ; for the zemindar does 
not claim a right of property in the villages or in the pagoda. 

We ask to remove the pandaram, because he was not legally 
appointed, the permission of the zemindar as dharmakarta not 
having been obtained. 

The archives of the pagoda are in the power of the D^fendant^ 
and would have supplied evidence, if any existed, to shew the 
appointment of a successor by the pandarams. From the death of 
the zemindar^ in 1829, until 1832, the pandaram was not in 
management, and all the acts done were the acts of the Court of 
Wards as representing the minor zemindar. The pandaram was 
only in joint management with the officers of the government, the 
pagoda being under attachment. 

Mr. Leithy Q.C., and Mr. J. B. Norton (with whom was Mr. 
F. 0. J. Millar), for the Eespondents : — 

The title of Setupati, or Lord or Protector of the Causeway by 
which pilgrims approach the temple, does not prove any right of 
interference in the appointment of the priests or the management 
of the pagoda. The villages derived from the zemindars of 
Bamnad were only thirteen out of seventy held by the pagoda, 
and could give ^be zemindars no claim to the title of founders. 
The ancient inscriptions shew that the zemindars of Bamnad were 
not the founders of the pagoda. The zemindary of Bamnad 
was permanently settled in 1803, but none of the pagoda vil- 
lages were included in the settlement It is usual for religious 
personages like the pandaram to have the power to appoint their 
successors. Norton's Leading Cases, p. 592. The zemindars of 
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Bamnad are of a low caste — the Marwar caste— and are eaters J. 0. 
of animal food, — the pandarams are of the pure Shiva caste. 1874 
Ther^ore it is contrary to all precedent and religions usage BAjAHMnTrn 
and propriety that the zemindar should personally invest the ^|^^^^ 
pandaram with the cashayem or red cloth, the beads and the ^ ^' 
eai^rings, the symbols of the sacred office. VeneaiaeheBum must gum Phxai. 
have been regarded by the zemindar BamasuHimi Setupati as duly "~^ 
appointed, otherwise the latter would not have allowed him to 
perform the ceremony of tying the parivattom, or cloth of honour, 
round his head on the day of his instalment. The depositions 
which form the only basis for the statement that the zemindar 
appointed and removed certain pandarams before 1793, were 
merely taken by the servants of the zemindar, who had no autho- 
rity to take them ; they were not taken on oath, nor in the pre- 
sence of the pandaram. It was only under certain specified cir^ 
cumstances that the karamamah of 1793 admitted any liability to 
restraint or removal by the zemindar. Neither the infant pan- 
daram, nor any other pandaram, had any power to bind his succes- 
sors by a document such as the karamamah of 1793 (1), and there 
is no evidence that it was ever acted on, or that the zemindar 
exercised any control during the life of the pandaram. 

The real cause of the attachment of the pagoda was the mis- 
management of the pandaram, and it was not attached along with 
the zemiadary, but subsequently. The collector expressly reported * 
to Government that he had delivered the pagoda to the zemindar 
only as a temporary measure, and the pandaram did not acquiesce 
in it even as such, and eventually, when it had been ordered to be 
restored and the zemindar delayed to do so, the collector ad- 
dressed to him a peremptory order. The zemindar never was in 
possession except during the period from 1829 to 1832, when he 
was put in ^possession for the reason stated. There have been 
several appointments since 1815, but the zemindar never appointed 
any one who has had possession. 

In 1816 the collector merely recognised the new pandaram as 
being satisfied that he had been nominated by the dying pan- 

(1) Madras Sudder Eep. 1858, p. Chunder Boy, 17 Suth. W. R. 444 ; 1 
33 ; 19 Sujbh. W. R. p. 216 ; Oduck Beng, L. R. 86 ; Norton L. 0. 592. 
Chunder Bote v. Bttghoonath Sree 
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J. o. daram. There is no evidence that the pagoda was attached from 

1874 1830 to 1846, at the time when the zemindary was under attach- 

BajahKtjttu ^^^^ because its owners, the daughters of the last zemindar^ were 

^KmNGA minors ; the pandaram, indeed, appears to haye been more than 

«. once dispossessed and reinstated in the interval. The charge of 

QjjM PiLLAi. malversation is not made the subject of any specific statement, 

■"" nor established by any proo£ 

Mr. Maciesoriy Q.C., in reply. 

1874 Their Lordships took time to consider their judgment, which 

March 18. was now delivered by 

The Eight Hon. Sir Montague E. Smith : — 

The question raised in this appeal relates to the right of the 
zemindars of the large and important zemindary of Bamnad in the 
Madura district, either to appoint, or to confirm the election o^ the 
pandaram [or head of the celebrated and richly endowed pagoda 
of Bameswarem. 

The possessions of this temple are estimated by the Appellant 
to be of the value of £200,000. 

The plaint of the Banee zemindar (now represented by the 
Appellant, the present zemindar), filed so long ago as the year 
1857, sought to oust the original Defendant, Ambalavana PiUat, 
from the office of pandaram which he de facto held. 

It alleged that the zemindar was the dharmakarta or trustee of 
the pagoda, and had the right to conduct the management of it. 
It directly also asserted her right to appoint the pandarams, and 
concluded with a prayer for a deciee to the effect that the zemin- 
dar should conduct the management of the pagoda, and that the 
Defendant pandaram should be removed from the management, 
and pay over the money in his hands to the zemindar. 

The Plaintiff also charged the pandaram with misappropriation 
of the property, and the prayer for his removal was based on this 
charge, and also, though vaguely, on the ground of his not having 
been appointed to, or confirmed in, the office by the zemindar. 

The charges of misappropriation were not sustained by the 
evidence and have been abandoned ; so also has the claim of the 
zemindar to be placed in the direct management of the pagoda,. 
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and to hare its fdnds placed in his hands. And the single qnes* J. a 
tion aigned at their Lordships' Bar, and to which issue the cause 1874 
was brought bj consent in the High Court is, whether the zemin- bajah Muttu 
dar has established the right to appoint or to confirm the election ^g^^^^ 
of Ae pandarams of this great pagoda» and was entitled to a *• 
decree for the removal of the Defendant from the o£Sce of panda- Q^ Pu^lai. 
ram because he was not so appointed or confirmed. 

The early history of the pagoda is obscured by time, and its 
foundation cannot be shewn. But it is eyidently an ancient temple 
of great renown, which has long attracted pilgrims from all parts 
of India. It is situate on an island in the extreme south of India, 
connected with the lands of the zemindary by a causeway. The 
Bajahs of Bamnad were the guardians of this causeway, and had 
thence acquired the title of SetupaHy or Lard of the Oameway. 

It is asserted on the part of the pandaram that the pagoda of 
Bame$warem was an independent endowment^ in which the Bajahs 
Setupati had no rights of patronage, or control, other than the 
general authority they assumed as the rightful or de facto rulers 
of the district, to prevent abuses in the management of its afiairs, 
and to see that its laws and usages were properly observed 

The first records in the evidence are some inscriptions on stones 
found in the walls of the pagoda. The earliest inscription is on a 
mandapam, and states that the mandapam was erected by Ifime- 
rama Nathan ^as a place to halt for the god BamesaTy who was 
attached to this pagoda, founded by Mali or Vishmi." Its date is 
in the Salivahana era 1520, which corresponds with the Christian 
year 1588. It is evident from this and other inscriptions that the 
pagoda was an ancient temple at this tima 

Subsequently, in the year of the Salivahana era 1607, the Bajah 
of Bamnad made a gift of five villages, and in 1609 another gift 
of eight villages to the pagoda. These grants, as the dates shew, 
formed no part of the original endowment of the pagoda, and no 
condition is found in them creating or reserving any rights of 
patronage or interference in the affairs of the temple. There is 
evidence of similar gifts of villages from other Bajahs, among them 
the Bajah of Sivagwngay shewing that the pagoda had been en* 
dowed by other donors than the Lord ofBamaad. Indeed, of the 
seventy villages belonging to the pagoda, thirteen only are proved 
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J. 0. to have been given to it by that Bajah. The right, therefore, now 

1874 claimed by the zemindar of Bamnad is not shewn to have an origin 

BAjAHMxrrru ^^ *^^ foundation or subsequent endowment of the pagoda. 

^^MAUNGA It may be observed, before further considering the evidence, that 

V. the case on both sides is singularly defident in materials to eluci- 

PSHTAN AIT A — 

GUM PiLLAi' <lftte the constitution of the community or brotherhood attached to 
this pagoda, the duties of the pandarams, and whether they are 
selected from a particular &mily or class. The claims of the ze- 
mindars also have been put forward in the most uncertain way. 
They at one time asserted a right to be chief managers, and directly 
to appoint the pandarams as sub-managers, but that claim was not 
strongly urged by Mr. Mackeson at their Lordships' Bar. He 
mainly contended, in his elaborate argument, for the right to 
have the pandarams presented to the zemindars for confirmation 
when nominated or elected by others. It is obvious, however, 
that there is a great distinction between a right to appoint and 
one to confirm ; and if the latter only is insisted on, it still might 
be expected that some definite information would be given as to 
the manner of electing the candidate to be presented for confirma- 
tion. The absence of such evidence may perhaps be accounted for 
by the fact that the claim it was at first attempted to sustain was 
the right of direct appointment 

It is not, however, unimportant to observe that it appears to be 
the common practice in the Madras Presidency for pandarams to 
appoint their successors. (See Mr. Norton's Leading Cases, pp. 
592-3.) 

But the constitution and rules of religious brotherhoods attached 
to Hindu temples are by no means uniform in their character, and 
the important principle to be observed by the Courts is to ascer- 
tain, if that be possible, the special laws and usages governing the 
particular community whose aflSstirs become the subject of litigation, 
and to be guided by them. 

That principle was laid down by this Committee in an appeal 
involving the succession to the ofiSce of mohunt of a richly en- 
dowed mutt in Bajffimge in these terms : — ** It is to be observed 
that the only law as to these mohunts and their office, functions, 
and duties, is to be found in custom and practice, which are to be 
proved by testimony." (See 11 Moore, Ind. Ap. Ca. 428.) 
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In this case the burden of proving that the right he claims is J. 0. 
supported by usage lies upon the zemindar, and the question to be 1S74 
decided is, whether he has sustained it. BajahMuttu 

It was contended on his behalf that the zemindar of Bamnad is ^^H^!^^^ 

DKTUFATI 

dharmakarta of the pagodc^ and that it must be inferred from v. 
this title he had the power he claims. But the right to bear this gum Pillai. 
title, and the functions belonging to its holder, are among the dis- "^ 
puted questions involved in the general controversy between the 
parties. The title ^ Dharmakarta " may have a definite significa- 
tion, but their Lordships observe, in the proceedings of this record, 
it is used in different senses, sometimes to denote a trustee who 
appoints the pandaram, or head manager, and sometimes the 
manager himselfl In the long contention which took place 
between the zemindar and the pandaram in the collectorate, as to 
the titles by which each was to address the other, the collectors 
refused to allow either to assume this title. Their Lordships, 
upon the imperfect information disclosed by the record, will there- 
fore abstain from using this appellation, and will not attempt to 
define what the title as regards this pagoda indicates, or to whom 
it belongs; but will proceed to consider the substantial issue they 
have to determine, viz., whether the zemindar has established the 
right, under whatever name, to make or confirm the appointment 
of pandarams. 

It has been already stated that he has failed to shew that such a 
right is derived either from the original foundation or any 
subsequent endowments of the pagoda by his predecessors. 

The Counsel for the zemindar strongly relied on statements 
found in certain depositions as affording proof of the direct 
appointment and removal of pandarams by the Bajahs of Bamnad 
prior to the Christian year 1793 ; and if these statements were 
admissible and trustworthy, they would afford strong support to 
the zemindar's case. The depositions were taken in 1815, on the 
death of Pandaram Bamanaday who had held the ofiice from 1793. 
On his death VenhUa^helliim claimed to be his successor, alleging 
that he had been appointed by his predecessor according to 
custom. Objections were made to Mr. Peier, the Collector of 
Madura^ against his appointment, upon the ground that he had 
not been nominated by the dying pandaram, but had' been put 
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J. 0. forward after his death by certain persons attached to the pagoda. 

1874 The collector required the head tahsildar to make inquiries as to 

BAjAHMnTrn ^^^ fact and time of VenhUaehdhMn^9 appdntment, and several 

Bamalinqa depositions, the aathenticity of which is not questioned^ were 

V. taken by him, bearing on this matter. The statements in ones- 
GUM PiLLAL tion appear to have been made at this time^ but there is no satis- 

""^ factory evidence to shew they were obtained by any competent or 
independent authority. It is suggested that they were taken 
by the tahsildar, but there is no proof of this, and the tahsildar's 
report is not forthcoming. On the other hand, the form of the 
documents leads to the inference that th^ were not so taken. 
They are addressed ''to the Company's Circar," signed by the 
deponents, and attested by two native witnesses, from which it 
may be inferred that they were written statements obtained on 
behalf of the zemindar, and sent to the tahsildar to be forwarded 
to the collector. Their Lordships think that such stat^nents 
ought not to be received as proof of an important rights and| that 
they were properly rejected as inadmissible by the High Court. 

The first appointment of which there is trustworthy evidence 
occurred in 1 793. In that year Mutiu Bamalinffa, then Setapftti oi 
Bamnad, appointed Bamanada to be pandaram. 

Mr. Nehan's '' Manual of the Madvra Country," compiled by order 
of the Madras Government, describes the disturbed state o{ Bamnad, 
and the rest of Madura at this time, and for some years previously. 
A British force had been employed against the Setupati to enforce 
the rights of the Nabob of the Oamatie, and the district had after- 
wards passed under the direct authority of the British Qovem- 
ment. This appointment of Bamanada was near the period of the 
transition of the sovereign power from the Nabob to the British 
Government. It appears from the authority above cited thaty in 
1792, MuUu Bamalinga shewed symptoms of rebellion against 
that Government, and in 1795, be was deposed^ and his sister, the 
Banee, installed in the possession of the fiaj. It was wiih this 
Banee the permanent settlement was made in 1803 (1). 

The Pandaram appointed by MuUu Bamalinga in 1793^ was 
only five years old, and he took from this child a kammamah, 
which is much relied on by the Appellant. 

(1) See Part lY. p. 164^ 



V. 
OimPlLLAI. 



TOL. L] INDIAN APPEALS. 231 

It oommenoes thus : — ^ As you have been pleased to appoint me J. a 
for the management of the affairs of the pagoda at Bameawarem, I 1874 
mil cause pnja to be dnly performed in the pagoday** &c. Buah Mvttv 

The instmment also contains the following passages : — ^meijvjL'n 

^In case of my dealing friendly with the enemies of the zemin- pebianata* 
dary you may remove me, and appoint another person in my room. 
.... K I act improperly in these affairSi I shall submit myself to 
the orders of the zemindar." 

This appointment^ and the karamamah which followed it» would, 
under ordinary conditions, be entitled to great weight, but when 
the disturbed state of the district and the age of the pandaram are 
regarded, the transaction loses much, if not all, of its force as 
evidence of the right claimed. 

Bamanada filled the o£Sce of pandaram until his death in 1815. 
After this date much valuable evidence is afforded by the proceed- 
ings of the collectors. 

The permanent settlement, as already stated, was made with the 
Banee in IfiOS : but this settlement did not include Hxe villages 
belonging to the pagoda, which had long been held free &om 
tribute. Some years before 1815, both the zemindary and the 
pagoda had been under attachment. It was contended that the 
pagoda had been attached as part of the zemindary ; but, although 
the orders of attachment are not set out, enough appears on the 
record to negative fliis suggestion. It was not until after the 
zemindary had been attached in consequence of a disputed succes** 
sion, that the pagoda was placed under attachment on account of 
the alleged mismanagement of the pandaram. 

Such was the state of things in 1815, when Venkataehdlum 
claimed to be pandaram on the nomination of his predecessor* 
Two documents appear on the record, both dated 19th July, 1815, 
and addressed to the collector ; one from the dying pandaram 
Bamanada^ stating that he had appointed Setu Bamanada 
(Venkataehdlum), whom he describes as ''a relation of mine by 
blood, and a descendant of our fitmily," to be his successor ; and 
another &om VenkataeheUum announcing his appointment, praying 
for instructions for his guidance, and that the attachment of tbe 
pagoda might be removed. 
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J. a The Banee Setupati disputed this appointment. In a letter o£ 

1874 the 3rd August, 1815, she prays the collector to prevent his being^ 

Bajah Muttu invested with the parivattom cloth, and the other emblems of office. 

^SKxSSra^ An inquiry was thereupon directed to ascertain whether Vrnkata- 

^* eheUum had been appointed by the dying pandaram ; and before 

Qxm Ftllau receiving any report from the tahsildar, the collector, on the 9th 

"""^ August^ directed that officer to inhibit the installation of Venkata- 

chellum as pandaram ** until further orders." 

This temporary injunction was, however, removed by the same col- 
lector by an order of the 27ih of July 1816, directing the tahsildar 
that Venkatachdlum should be installed as pandaram with all usual 
ceremonies according to custom, and he was installed accordingly. 
It was contended for the Appellant that the order suspending 
the installation was made by the collector as the representative o£ 
the zemindar, whilst the zemindary was under attachment, and 
that the order authorizing it was a new appointment of Venhatcb^ 
chellum in the same right. 

Their Lordships are unable to concur in this view of the acts of 
the collector. They think the proper construction to be placed 
on his action in the matter is, that the orders first suspending, and 
then directing the installation, were made by him as a public officer 
on the part of the Government, and not in virtue of any right de- 
rived from the zemindar. It also appears to them that the last 
order did not profess to be, and was not, an original appointment^ 
but was an act of the collector to give effect to the title derived 
from the nomination of the former pandaram* They are conse- 
quently of opinion that VenkcUachdltim's title to the office must be 
considered to rest upon the nomination of his predecessor, and not 
upon any appointment or confirmatory act proceeding from the 
zemindar. 

It will be convenient to consider what powers the Board of 
Bevenue and the collectors possessed, or de faeto exercised in 
relation to religious houses. 

The proceedings upon the accession of VenkatacheUum, above 
described, took place before Eegulation VII. of 1810 was passed.. 
But it is evident that before that regulation the British Govern- 
ment, by virtue of its sovereign power, asserted, as the former 
Bulers of the country had done, the right to visit endowments of 
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tins kind and to prevent and redress abuses in their manage- J.o. 
ment* IS74 

There can be little doubt that this snperintending authority was BAJAHMirrru 
exercised by the old rulers. Mr. Nd»on in the Madura Manual R^maukoa 

^ ^ ^ Setupati 

says : ** The principal pagodas, with their enormous establishments, «. 
their officiating priests, &a, were managed by a dharmakarta, or aru Pillai. 
trustee and manager for life, who, as stated above, was usually a **""" 
monk and guru." He had said just before — ^ The manager of the 
great pagoda at Madwra seems to have been always a pandaram or 
saiva monk/' Mr. Nebon evidently designates the manager, and 
not the person appointing him, as dharmakarta, who might be a 
monk or pandaram, in which case he would probably be known 
by the latter title. He then describes the duties of the manager : — 
** He collected and disbursed the revenues derived from the lands 
granted to the pagoda by the King and others, and from fees and 
offerings ; appointed the officiating Brahmans and servants," &c. 

He then says : — ^* The dharmakartas held but little communica- 
tion one with another, and recognised no earthly superiors except 
the King himself. Each was independent of all control, and acted 
altogether as he pleased. This freedom led naturally to gross 
abuses, and the King was compelled occasionally to interfere in 
the management of some of the churches." (Part III. chap, 7, 
p. 162.) 

The King here spoken of was the ruler of Madura ; but there is 
little doubt that the Setupatis of Bamnad, although the vassals of 
the Pandya of Madura, exercised sovereign power within their own 
territories. Mr. NeUon says : — ^ There is> therefore, a considerable 
amount of evidence which goes to support the claim to high anti- 
quity put forward by the Banvnad royal family. And, seeing that 
Bameswarem has been resorted to annually by large bodies of 
pilgrims, and that this would have been simply impossible unless 
some strong-handed prince or princes were ruling over the country 
in the neighbourhood, I think it may be pretty safely concluded 
that the principality of Bamnad had been in existence for many 
centuries before Sadeiha Sevan (who seems to have lived in the 
sixteenth century) was made Setupati." (Manual, p. 111.) 

It appears, therefore, to be highly probable that the Setupatis 
in the days of their power exercised control over the pagoda, not, 

Vol. L B 
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J. 0. however, in virtue of any proprietary right of patronage, but as the 

1874 rightful or de facto rulers of the district. The powers they enjoyed 

BAjiiH MuTTu as Sovereigns, whatever they may have been, have now passed to 

"^SotSh^ the British Government, and the present zemindars can have no 

*• rights with respect to the pagoda other than those of a private 

GUM PiLLAi. and proprietary nature, which they can establish by evidence to 

""~ belong to them. 

That the new rulers, at an early date, exercised a controlling 
supervision and authority over the temples very clearly appears 
from a letter written in 1803, by the Board of Revenue to Bfr. 
Svrdi9y the Collector of Madv/raj of which the following extracts 
are printed in the Manual (Part lY., chap. 5, p. 130) : — 

'* The subject of devastanum lands is of great importance to the 
happiness of the people, and the attention paid to the interests of 
the pagodas by the immediate officers of the Glovemment has been 
attended with the most beneficial consequences to the people in 
different parts of the peninsula." 

After saying that the Govemor-Greneral had directed that the 
collector shotdd proclaim the restoration of the lands resumed 
&om the pagodas by the late Gt)vemmeut^ the letter proceeds 
thus: — 

" The administration of these lands forms a distinct question. 
The extensive abuses found to prevail with respect to these lands^ 
with which the pagodas of Dindigal were endowed, render it expe- 
dient that the lands as affairs of the pagodas of Madura be con- 
ducted in the same manner as those of Dindiffdl, under the imrne^ 
diate eare of the collector^ 

It is abundantly clear from this letter that long before Begula- 
tion YII. 1817, the British Government not only assumed the 
power to superintend the management of the property and affairs 
of the pagodas throughout the Peninsula, but exercised its autho- 
rity through the agency of the collectors. 

The preamble of the Regulation of 1817, after stating that large 
endowments had been granted by former Governments as well as 
by the British Government and individuals for the support of 
temples, and that the produce of such endowments were, in many 
instances, misappropriated, declares it to be ''the duty of the 
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Goyemmeut to provide tbat all snch endowments be applied j. o. 
according to the real intent and will of the grantor." It then i874 
enacts that the general superintendence of all endowments shonid lUj^^^^Tt 
be vested in the Board of Kevenne, and prescribes the duties to be i^maumoa 
performed by them to prevent misappropriation of the funds. It «. 
also authorizes the Board to appoint local agents, and declares that qum Pillau 
the collector of the district shall be ex officio one of such agenta, 
(Sect. 7 and 8.) 

The Counsel for the Appellant, whilst admitting that the pro- 
ceedings of the collectors subsequent to this Begulation might be 
equivocal with regard to the character in which they acted, strongly 
insisted that the acts of those ofBoers prior to it could only have 
proceeded from, and must therefore be referred to, the rights of 
the zemindar vested in them under the attachment. This conten- 
tion is, however, entirely disposed o^ when it is established that at 
an early date the power of superintendence was intrusted by the 
Government to the Board of Bevenue, and the collectors. Thai 
Begulation, in fact, merely defined the manner in which that 
power was thenceforth to be exercised. 

The general authority of the collectors as agents of the Govern- 
ment being thus shewn, the ground is cleared for considering the 
question which was so much discussed on the argument, whether 
the collectors in the various proceedings found in the record were 
acting under such general authority, or, as the Appellant asserts, in 
virtue of the rights of the zemindar. 

From 1815 until 1828, during the whole of which time both the 
zemindary and the pagoda were under attachment, there is no 
doubt that the pagoda was managed by the pandaram under the 
control of the collectors, even in minute details, but the Counsel for 
the Appellant did not establish to their liordships' satisfaction the 
inference he sought to draw from this evidence, that the collector's 
inticrference arose from his representing the zemindar's interest. 
On the contrary, considering that the pagoda had been attached 
for the alleged misconduct of the pandaram, and having regard to 
the powers of superintendence entrusted to the collectors as agents 
of the Government, both before and under the Regulation of 1817, 
they think that their interference ought to be referred to tho 

exercise of these powers. This viqw is supported by the reports of 

R 2 
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J. a the collectors made during a subsequent attachment to be presently 

1S74 adverted to. 
Bajj^Muttu ^^^ ^^^ litigation respecting the succession to the zemindary 
^Mu^^ ended in 1828, when a judgment of His Majesty in Council 
_ «- established the title of Bamcunoami SetupcUi to the zemindary of 

PlEBIANATA- •j , 

""^ The attachment which had so long existed was thereupon re- 

moved. It appears from an order of the collector, dated the 2lst of 
April, 1829, addressed to Bamaswami Setwpati, that on this removal 
the pagoda was ordered to be delivered over with the zemindary 
to the Setupati, and for some time he appears to have assumed to 
control the management of it, as the collectors had done. The 
Appellant's Counsel urged that this delivery of possession to the 
zemindar, besides being in itself strong evidence in his favour, 
threw light on the proceedings of the collectors throughout the 
time of the attachment. If the orders relied on had not been 
corrected, they might have been rightly so regarded ; but they 
were, after MI inquiry, superseded by subsequent orders hereafter 
referred to. 

On the 21st of April, 1830, Bavfutswami 8dupati died, having 
devised the zemindary to his two daughters. Both being minors, 
the management of the estate became vested in the Board of 
Bevenue, acting as the Court of Wards, and so remained until 
1846, when, on the death of the minors, the zemindary was restored 
to their mother, Bani Setupati, who was the original Plaintiff in 
the present suit. 

Whilst the estate was under the care of the Court of Wards, a 
manager was appointed on behalf of the minor zemindars. Dis- 
putes appear to have arisen between this manager and the 
pandaram, in consequence of the latter being kept out of possession 
of the pagoda, and the manager assuming the control of it. 

The then collector, Mr. Vivaah, beiug appealed to by both, in- 
vestigated their complaints, and on the 20th of September, 1832, 
made a report to the Board of Bevenue, which is well worthy of 
attention. 

In that report, paragraph 2, Mr. Vivash says : — [See ante, p. 213.] 

This statement confirms the view their Lordships derived from 
the evidence, that, under the attachment, the collectors acted as 
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the agents of the Government in snpermtending the pagoda. It J. 0. 
also shews that when, on the discharge of the attachment in 1839^ IS74 
the pagoda was entrusted by Mr. Vivatih to the zemindar's care, it bajahMuttu 
was not so done because of any right belonging to him as zemindar, ^^^^^^ 
ms the Appellant alleges, but as ^a temporary measure" in the «• 
absence of the sub-collector: the zemindar, bemg a responsible auMPujiAi. 
person selected by the collector, to have the care of it until the 
Board had decided upon the future management* 

This view is confirmed by the statements of fact contained in 
other parts of the report. Paragraph 8 states that the pandaram 
appointed in 1815 was not allowed, as his predecessor, exclusive 
control, but ^was ordered jointly with the Circar servants to 
conduct the devastanum affairs." 

Again, paragraph 4, says : — ** The Bamnad zemindar, or rather 
the manager on the (minor) zemindar^s behalf, urges his right to 
the management. • • • • It appears to me unnecessary to dwell 
upon this claim, as the Bameswarem devastanum has never been 
mani^ed by the zemindar since the date of the permanent sunnud ; 
and before that period it is universally admitted that the pan- 
darams in succession conducted exclusively the devastanum 
affitirs." 

It may be allowed that this latter statement ought not to be 
relied on as proof of the fact said to be admitted, but what the 
collector says of the practice since the permanent sunnud would 
be derived from official records and experience. 

Mr. Viv€uh further reports that, in his opinion, the supervision 
of the zemindars would be useful to check abuses, and his recom- 
mendations are contained in paragraphs Nos. 5 and 6 : — [See ante, 
p. 214.] 

It appears that this ireport was laid before the Governor in 
CouDcil, and a letter was thereupon written, and transmitted 
through the Board of Sevenue to the collector, approving of his 
proposed measures, and directing them to be carried into effect. 

The collector afterwards sent an order to the manager of the 
zemindary, under the Court of Wards, directing him to put the 
pandaram in possession of the pagoda. The manager having 
hesitated to obey it, the collector issued the following peremptory 
order: — [See ante, p. 215.] 
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J. 0. Nothing can be more decisive than this action of the collector 

1874 on the question of the character in which) he was acting. So far 
BajaTmuitu from relying on the right of the zemindar, he acted in direct 
^IreuwLTO^ opposition to the claims of his guardian. 

_ «• The pandaram (Venkataehellum) havinc: thus been restored to 

GUM PiLLAi. full possession of the pagoda, the manager for the zemindar again 

""^ put forward his claim to the management, and on this occasion he 

impeached the validity of the title under which the pandaram had 

held the office since 1815, asserting the zemindar's right to appoint 

the pandarams as well as to manage the pagoda. 

This new dispute was referred to the then collector, Mr. 
Wroughton, His report upon it is dated the 7th of January, 1834. 
It appears that he examined the depositions sent to the collectorate 
in 1815, and other documents, and he records the facts which, in 
his opinion, are adverse to the claims made on the part of the 
zemindar. He also reported in fetvour of the title of the pandaram 
Venkataehellum to the office. 

The Board of Bevenae upon this report made a minute on the 
30th of July, 1835, that there existed no ground for questioning 
the validity of the appointment of the pandaram. 

One of the objections urged by ^r.Mackesonto the judgment of 
the High Court was that the Judges bad given too much weight to 
the reports of the collectors, which they described as ^* quasi 
judicial proceedings." It is to be observed, however, that it is the 
duty of the collectors, under sect. 10 of the Begulation of 1817, to 
ascertain and report to the Board the names of the present trustees, 
managers, and superintendents of the temples, and by whom and 
under what authority they have been appointed or elected, and 
whether in conformity to the special provisions of the original en- 
dowment by the founder, or under any general rules. They are 
also, under sect. 11, to report all vacancies, with full information 
to enable the Board to judge of the pretensions of claimants, and 
whether the succession has been by descent, or by election, and if 
so, by whom. The report, therefore, of Mr* Wrouffhton was 
entirely within his province, and the line of his duty. 

Their Lordships think it must be conceded that when these 
reports express opinions on the private rights of parties, such 
opiniops aie not to be regarded as having judicial authority or 
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force. But being' the reports of public officers made in the course J. a 
of duty, and under statutable authority, they are entitled to great 1874 
consideration so fcur as they supply information of official proceed- bajah Muttc 
ings and historical tads, and also in so &r as they are relevant to ^^^i^nfoi 
explain the conduct and acts of the parties in relation to them, «• 
and the proceedings of the Groremment founded upon them* aun Piixal 

Whilst protesting against the weight given by the High Oourt 
to Mr. WroughtovkS report, Mr. Mackeion invoked the authority of 
the collector's opinion contained in the last paragraph of it, in aid 
of his contention that the appointment was invalid without the 
zemindar's confirmation. 

The paragraph is as follows : — [See ante^ p. 217.] 

The opinion of Mr. Wroughton is clearly against the claim of 
the zemindars to nominate to the office, and it may be doubtful 
whether he intends to support their pretension to a right of con* 
firmotion in the sense of a power entitling the zemindar to reject 
the person elected, and to treat the pandaram who enters upon tha 
office without his confirmation as an usurper. 

But however that may be, their Lordships have already said 
that the opinions of the collectors are not to be treated as having 
judicial authority. They also think that if the opinion of Mr. 
WropgUon really k to the effect contended for, it is not well 
founded. They have already commented on the effect of ^tha 
orders passed by the collector in 1816. 

It is very probable that the pandarams, on their election, were 
presented to the Setupati, not for the confirmation of their title, 
but to obtain from him, as the great chieftain of the district, a re- . 
cognition of it, and to secure his protection and support. 

In consequence of the recommendations contained in the reports 
of the collectors (1832 and 1834) rules were drawn up for the 
superintendence of the pagoda. They were to the effect that the 
pandaram was to be the manager, but an officer of the zemindar 
was to superintend the management, reporting to the zemindar, 
who was to send in the reports to the collector. It was expressly 
declared that this officer should treat the pandaram with great 
respect. 

This state of things again led to frequent disputes. Mr. Blach' 
iurne, the collector, writes to the Board that he had received no 
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J. 0. less than forty-two recriminatory complaints in eleven months 

1874 from the manager of the zemindary and the pandaram* In conse* 

Bajah Muttu qnence the pagoda was' again placed under attachment ; and the 

*toujSS^ collector, on the 17th of September, 1886, addressed orders to the 

v* pandaram and the manager, stating that, as they gave vaiu 

euM FiLLAi. trouble, and did not act up to the Board's orders, the management 

*~~ would be kept under attachment on behalf of the Circar until they 

came to an amicable settlement 

In April, 1837, the disputants came to a formal compromise, 
and the pandaram promised to submit to the superintendence of 
the manager, and do certain things in conjunction with him. The 
razeenamah drawn up on this occasion was strongly relied upon by 
the Appellant's counsel. Taken by itself, this agreement would 
certainly appear to recognise the manager as superintendent in 
right of the zemindar; but, having regard to the recommendations 
in Mr. Vivcuih^s report, paragraph 5, that the zemindar should be 
appointed supervisor, with authority to interfere in controlling 
expenditure and checking abuses, their Lordships think that the 
acknowledgment must be referred to the power entrusted to the 
zemindar as the nominee of the Government. Even if it had been 
diewn that some power of superintendence resided in the owners 
of the zemindary, it would not at all follow that the right to 
interfere in the appointment of pandarams belonged to them. 

Pandaram Vmlcaioi^ihellwin continued in office until his death in 
November, 1854, having filled it since 1815. 

Before his death he appointed as his successor, Chookalinffam 

* PiUai, who continued in office until his death, in February, 1857. 

He appointed Chidambara PUlai to succeed him, who died shortly 

afterwards, having first nominated Ambdavana PiOai, the original 

Defendant in this suit, to be his successor. 

It results from a review of the whole mass of evidence in this 
case that there is no instance of the appointment of a pandaram 
by the zemindars satisfactorily proved, except that of the child by 
MuUu Ramalingay in 1798, nor of any pandaram having been kept 
out of his office, or ejected from it, because the zemindar had not 
confirmed his appointment. 

In the absence of proof of the actual exercise of either of the 
rights claimed, the rest of the evidence, for the reasons already 
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given, is in their Lordships' opinion wholly insufficient to maintain j. o. 
them. They are therefore of opinion that the Appellant has 1374 
failed to establish his pretension to oust the pandaram from his bajabMijtttj 

office^ because he was not appointed to, or confirmed in it by him R^maunga 
or his predecessors. «. 

In the result they will humbly advise her Majesty to affirm the oum Pillai' 
decree of the High Court, and to dismiss this appeal with costs. ""^ 

Solicitors for the Appellant : Gregory^ Bowdiffes, db Bawle. 
Solicitors for the Respondents : J(fne$^ Blaxland, & Son. 
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RENGA KRISHNA MUTHU VIRA PUCHAIYAI ^^^^ ^^^ May 7. a 
NAIOKAR^ Zemindab op Mabukgapubi . ) * - 

On Appeal from the High Cowrt of Judicature at Madras. 

The Mofassil Courts of India, administering justice according to the broad 
principles of equity and good conscience, will not apply the English law of 
champerty and maintenance according to the practice of the English Goarts, 
but they will consider whether a transaction impeached on the ground of 
maintenance is merely the acquisition of an interest in the subject of liti-* 
gation hand fide entered into, or whether it is an unfair or illegitimate 
transaction got up merely for the purpose of spoil or of litigation ; and they 
will not allow a stranger to interfere in family affidrs by an agreement between 
him and the real heirs that he should be entitled to a share of the estate. 

Case of Fischer v. Kamala Naicker (1) distinguished. 

A,, a stranger, advanced money to enable B., C^ and D^ childless Hinda , 
widows, upon a false claim of inheritance, to take the estate of the family 
from E,, the rightful heir ; A, got the entire control of the suit and of the 
affidrsof J?., (7., and 2>. ; and B., C, and 2>. executed an instrument purporting 
to secure to A a large sum of money upon their obtaining the property, and 
also gave him their bond for a sum alleged to have been advanced by him. 

B,j (7.9 and 2>. having agreed with E. to withdraw the suit upon terms of 



* Present: — ^Thb Bight Hon. Sib Jambs W. Colvilb, Thb Right. Hok» 
Sib Babnis Fbacx)ok, Thb Bight Hon. Sib Montagus K. Smith, and Thb 
Bight Hon. Sib Lawbencb Peel. 



(1) 8 Moore's Ind. App. Ca. 170. 



242 INDIAN APPEALS. [L. R. 

J. 0. oompromise, E» was indaoed to enter into a bond to A^ by which E» in effect 

-g_. engaged to pay to A,, in discharge of his claim upon B^ C, and 2>., a fixed 

N^yw; sum, which was claimed by A, as the amount due to him ; and A, agreed to 

Cheoambaba abandon his claim upon them on such payment, retaining the securities he 

Cmrnr ^^^ f^^ ^^^ ^^^^ ^ »j 1^^^^^ ,^^^ satisfied. 

Vm 

Kenga At the time of entering into this bond, E. had only just attained his 

Kbibhna majority, was without proper counsel or assistance, and was threatened by 

PuOTAiTA^ -4. with the consequences of not immediately acquiescing in his demand, 

Naickab. the threats not being of bodily yiolence, but of carrying on the suit to his 

"""** ruin ; and such threats overcame his free will, and induced him, contrary to 

his own judgment and sense of ri^t, and without any evidence that the 

sum claimed was due, to execute the bond* 

On a suit by A. to enforce the bond :— 

Eddf that the taking of the bond from E. did not amount to novation ; 
that the bond Vas wholly invalid as against E,, and could not even be made 
to stand as a security for what might really have been advanced by A» to 
B., C7., and 2>., as nothing was ever due from E. to A^ and there existed 
no privity of contract between them. 

xHIS was an appeal from a judgment and decree of the High 
Court of Judicature at Madras^ affirming a revised judgment and 
decree of the Civil Court of Trichinopcljff made in a suit brought 
by the Appellant against the Bespondent to recover the amount 
of an instrument in writing called a loan bond for the sum of 
Ks.67,000, together with interest. 

The late zemindar of Marungapuri died, leaving his half- 
brother, the Respondent,, and three widows, of whom Lehkor 
mani was the senior, the sole members of an undivided Hindu 
family. 

The Bespondent, who was then a minor, was (with the full 
concurrence of the widows) recognised and — ^it was contended — 
- nominated as the legal successor by the Government of Madras 
on the 17th of September, 1864^ and the collector took charge of 
the zemindary under the Court of Wards, Act V., of 1804, the 
widows accepting the usual allowance from the collector for their 
maintenance. 

In the year 1866, however, they discontinued their receipt of 
maintenance and set up a claim to the zemindary, on the ground 
)hat the Bespondent was of illegitimate birth, and that they were 
entitled to it by inheritance ; and, on the 21st of December, 1866, 
notwithstanding a prohibition of dealings with them issued by the 
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collector under the Court of Wards Begutationy 1804^ they entered J. c. 
into an agreement (marked B.) M^ith the Appellant, who was a 1874 
banker. The following is the material portion of the agreement : — chkdambaba 

Chetty 

** As with reference to the moneys to be borrowed of you by «. 
executing loan bonds in view to meet the expenses incidental to kbibhna 
suing out (our claims) in the Eevenue and Civil Courts and before ^S^^ ^^^^ 
the superior authorities respecting our zemindary, which is now Naickab. 
held by the Court of Wards in their management on behalf of 
another to whom it is intended to be transferred, and to meet our 
maintenance expenses, we hare agreed, of our own free will, to 
repay, on demand, the amount so borrowed of you, with interest 
at the rates provided for in such bonds, and in consideration of the 
aid you propose to give us in money and in exertions towards 
establishing our title to the said zemindary, to pay you as allow- 
ance and gratuity, immediately after^ the zemindary is granted to 
us, one lac of rupees out of the incomes thereof, and a moiety of 
the surplus proceeds that may be transferred to us by the Court of 
Wards; you shall accordingly prosecute the claims, and shall, 
immediately after the said zemindary is granted to us, have the 
zemindary under the management of your own agent, disburse the 
maintenance amounts due to us as per agreement, the peshcush 
(revenue), and the establishment charges, and pay yourself from 
the surplus proceeds the lac of rupees above agreed to be paid to 
you, and we shall redeem the zemindary from your agent's manage- 
ment only after the said amount has been fully paid to you. In 
the meantime we shall not transgress the directions of your agent 
in the matter either of the said claim or of our household 
affairs, &c., or of the management of the zemindary. If, on the 
contrary, we fail so to conduct ourselves, we agree of our free will 
to pay you at once, without any objection, from out of our assets 
and those of our heirs, the principal and interest due on the loan 
bonds, the allowance of one lac of rupees agreed above to be paid, 
and the amount forming a moiety of the surplus proceeds remaining 
with the Court of Wards on that day. We further agree not to 
execute any bonds in the matter of this claim or debts to anybody 
other than yourselfl" 

On the 6th of May, 1867, the widows gave the Appellant 
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*^- ^ a loan bond (marked 0.), the material part^ of which was as 
187* foUows:— 



^^Chbto^ " ^^^ *^® ^^*8 of the suit which is now pending abont the 
*• frauds used against our zemindary, for our domestic expenses, and 
Kbishna for the discharge of the debt contracted by us heretofore, we have 
PuoHAiTA this day borrowed of you Bs^O,000. 

Nai^b. u These R8.20,000 we shall pay on demand in cash, with interest 
thereon at 1 per cent, per mensem. That this loan bond is exe* 
cuted with our free wilL" 

In September, 1868, the Appellant instituted suit No. 30 of 

1868, in the Zillah Court of Trichinopoly, in the name of Lekkon 
mani, the senior widow, against the collector of Triehinopoly, the 
agent of the Court of Wards and representative of the Bespon- 
dent's estate, for the recovery of the zemindary and other pro- 
perty of the value of Bs.411,997. So. Ijp., on the grounds above 
mentioned. 

The Bespondent, who had then just come of age, was put in 
possession of the zemindary by the collector on the 23rd of July, 

1869. Lekkamani immediately, on the 28th of July, 1869, applied 
to the Court to make the Bespondent a party to the suit, and he 
was made a Defendant on the 2nd of August, 1869. 

The suit was set down for final hearing on the 16th of August, 
1869. On the application of LekJcamani a commission was issued 
by the Civil Court to take the evidence of the three widows and 
the late zemindar's sister in their palace. The commissioners 
arrived at Marungapwri on the 11th of August, 1869, 

Immediately after the arrival of the Commissioners, Lekkamani 
proposed to the Bespondent that the suit should be settled, and he 
executed an instrument called a razeenamah, which purported to 
compromise the suit between him and the widows by his assigning 
certain villages for their maintenance, and he also, at the instance 
of the Appellant, under circumstances which formed the main 
subject of inquiry in the suit out of which the appeal arose, gave 
to the Appellant the bond marked A., the material part of which 
was as follows : — 

^ With reference to the dealings which you had heretofore held 
with Lekkamani and others, widows of my elder brother Tirumalai 
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Pooehai NaikeVy the late zemindar, on account of their maintenance J. c. 
and court costs, as per a loan bond for Bs.20,003y and an agree- I874 
ment for Bs-lOO^OOO, the accounts being adjusted up to date, the ohtoambaba 
sum which was found due by them, and which alone was assigned <^h>ttt 
to be paid by me is Ba67,000. As I haye undertaken to pay Bknoa 
you the same, I hereby bind myself to pay you the said sum of MirrHu^ViBA 
Es.67,000 within the 30th of September of the current year, and n^i^^ 
get back this bond, and the bond and agreement above referred '^^ 
to. On £Eulure to pay the money within the above prescribed 
time, I bind myself to pay you on demand the said sum of 
Ba67,000 with interest at one*half per cent per mensem, and 
receive back this and the aforesaid bonds." 

The razeenamah was presented to the Court, but Mr. Norton^ 
who had been the counsel for the collector as guardian, and who 
appeared that day as counsel for the Bespondents — before the 
razeenamah was filed — obtained an adjournment. On the Slst 
of August the case came on for final hearing. Mr. Norton 
then, as Adyocate-Greneral, acting for the collector alone, ob- 
jected to the reception of the razeenamah by the Court, on the 
ground that the estate was not hereditary, and that the Bespondent 
held it only by the nomination of the Grovemment, which being 
an act of state could not be questioned in the Court On this 
ground the Judge dismissed the widow's suit with costs. 

The case was brought before the High Court of Madras on 
appeal by the widow, who prayed for a decree in accordance with 
the terms of the razeenamah, but the Bespondent's counsel re- 
fused to be bound by it, and the High Court did not give it efiect, 
and in fact the litigation was continued through all its stages 
irrespectively of the razeenamah. 

The Appellant having sued the Bespondent for payment of the 
bond for Bs.67,000, the Bespondent resisted the demand on the 
ground that the bond had been obtained from him by threats and 
fraud, and without consideration, just upon his attaining majority, 
and in the absence of legal or other advice. 

The cause having come on for trial (on remand from the High 
Court) before Mr. Damdson, the Zillah Judge of Trichinopoly, a 
great deal of conflicting evidence was given as to the circum- 
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J. a stances nnder which the bond was executed, and the Jildge, on 
1874 the lOfch of Novembery 1871, pronounced his decision, from which 

Chbdambaba *t® following passages are extracted : — 

V. ** The case for the Plaintiff is this, and it is not disputed by the 

^^HNA Defendant, that on the very day of the arrival of the Commis- 

MoTHu ViBA sioners at Maranffaptm, viz., the 11th of August, two messengera, 
Naiceab. by name Thavar Naick and marmarmyagam PiUay, the sixth 
witness for Plaintiff and the first for Defendant, were despatched 
in hot haste to fetch the Plaintiff from Shevagtmffa, and it is 
admitted that he reached Marwnffapv/ri on the evening of the 
14th idem. But meanwhile, viz., on the 12th idem, the Defendant 
had been induced to give a note of hand for B8.62,000 in the name 
of one Bunga lyengiar, in acknowledgment, it is alleged, by the 
Plaintiff^ of his having accepted all Lekkamani and the other 
widow's obligations to Plaintiff, on account of the bonds B. and 
C. for one lac, and for Es.20,0000 respectively, together with 
certain debts which the widows had subsequently contracted, and 
on the following day, viz., the 13th idem, the razeenamah. Exhibit 
No. VL, was executed. 

** The Plaintiff asserts that on the forenoon of the 15th idem, 
he and the Defendant, together with certain others named, pro- 
ceeded to the widow LekkamanHa palace, where, 'after certain 
accounts had been looked into, it was ascertained that a balance 
of Bs.54,000 was due by the widows to the Plaintiff; that the 
Defendant then, of bis own free will, signified his readiness not 
only to accept that liability on their account, but also undertook 
to pay the Plaintiff B8.12,500, or one-eighth of a lac of rupees, in 
extinguishment of the bond B. for Es.100^000, making a total 
aggregate sum of Es.67,000, for which amount he, on the follow- 
ing day, viz., 16th of August, voluntarily gave the bond A. to 
Plaintiff, through his (Plaintiffs) agents, Siva Bama Chetty and 
Venkatesa lyen, the Plaintiff's third and fourth witnesses. 

" On the other ha,nd, the Defendant asserts that when he ac- 
companied the Plaintiff and others to Lekkamanis palace, on the 
occasion in question, no accounts at all were examined; that 
Lekkamani, both then and before he gave the note of hand on the 
12th idem, assured him that she merely owed Plaintiff a small 
sum, and that first the note of hand for Bs.62,000, and eventually 
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the bond A. for B8.67|000 were obtaine 1 from him against his /. 0. 
will upon a misrepresentation of facts under the influence of fear, 1874 
.occasioned by the threats employed to induce him to sign them, ohkdaubaba 
and without his having had an opportunity of consulting with the Chettt 
collector, as he was anxious to do. Renga 

^ The conflict in the evidence adduced by the parties to the Muthu Viba 
suit is so appalling, that in weighing it much importance must ^^^ 

necessarily attach to the manner and demeanour of the witnesses 

at the trial ; and I may here remark that the clear and straight- 
forward way in which the young zemindar himself gave his testi-* 
mony left nothing to be desired. He was subjected to a most 
severe and searching cross-examination, from which he emerged 
almost scathless ; and I am bound here to state that the opinion 
which I formed, from a very careful study of the witnesses, and 
from my observation of the case, was eminently favourable to the 
Defendant's cause, and adverse to that of the Plaintifil 
" It appears, then — 

'' That on the 23rd of July, 1869, the Defendant was in- 
stalled as zemindar. 

^ That on the 28th idem this Court was moved to make 
him a supplemental Defendant in O.B. No. 80 of 1868. 

^ That on the 30th idem he was made supplemental De- 
fendant. 

'' That on the 2nd of August, 1869, he got notice of the 
same. 

'' That on the 16th idem the suit was to come on for final 
hearing, and did so, 

'^That on the 11th idem the Commissioners reached 
Marunffcyfuru 

''That on the 11th idem the Plaintiff was sent for from 
Shevagwrigcu 
^ '' That on the 14th idem, in the evening, he arrived at 

< MarungapurL 

''That on the 12th idem the note of hand for Bs.62,000 
^ was taken from the Defendant. 

'' That on the 18th idem the razeenamah in O.S. No. 30 of 
1868 was signed by LehTcamani and preset Defendant, and 
their vakils. 
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J. a <<That on the IStli idem the Plaintiff asserts that the 

i^^ accounts between the Plaintiff and Lekhamomi were examined 

Ghedambara by the agents of Lekkamam and the Plainti£^ in the pre* 

°J^^ sence of the Defendant. 

S^A **^** ^^ *^® ^^^^ *^®® *^® "^^^ ^ ^^'^ Es.67,000 was 

MuTHu YiRA execoted. and the razeenamah was put in, in O.S. No. 30 of 

PucHArrA lofio 

Kaiokab. loDo* 

' " Now I observe that the note of hand for B8.62,0()0 was, as ad- 

mitted on both sides, given by the Defendant to Bwnga Iyengar ; 
and I think it clearly appears from the testimony of the Defen- 
dant's witnesses, that the said Bwnga Iyengar was the Plaintiff's 
agent; the fSeu^t is^ however, denied by the Plaintiff and his 
witnesses, and it is a remarkable fact that the Plaintiff has pru- 
dently abstained from placing Bwiga Iyengar in the box, notwith- 
standing that he cited him as a witness on his behal£ The execution 
of the note of hand took place on the day after the arrival of the 
commissioners at Marangapuri^ and the following are the circum- 
stances under which the Defendant asserts that he was impelled 
to act as he did : — 

*^ He has stated, on oath, that after the arrival of the said com- 
missioners at Manvngapwriy Lehkamani, the nominal Plaintiff in 
O. S., No, 30 of 1868, sent for him to her palace, and made over- 
tures to him with a view to having the Suit No. 30 amicably 
adjusted, by suggesting that she (Lehkamani) and the two other 
widows should have three punnay villages given them for their 
maintenance, and that he, the Defendant, should further settle the 
Plaintiff's * small ' account, and he said he would think the matter 
over: that same day, Siva Bamah Ohetti, the Plaintiff's third 
witness, Goppier, his fifth witness, Btmga Iyengar^ not examined, 
and VenkaUsa lyer^ his fourth witness, asked him for a note of 
hand for Es.62,000; he was staggered at the amount of the 
' small ' account, pleaded in vain for time to consult the collector, 
the first defendant in the suit, but was eventually terrified into 
acquiescence by the threats which the said parties held out, that 
in the event of non-compliance on his part, they would have 
O. S., No. 30 of 1868, prosecuted as far as the Privy Council, and 
that even if he (the Defendant) succeeded in retaining the zemin- 
dary, Uhe Chetty,' meaning the Plaintiff, was so wealthy that he 
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would assuredly involve the Defendant in such pecuniary diffi- J. 0. 
culties that he would be unable to extricate himself, save by the 1S74 
sale and loss of his fine estate, like the Shevagunga and Chekkam- CHEDiJikABA 
puUy zemindars, and the Defendant's first, second, and third 
witnesses, Nalla Tumhi Pdlai, NavcmiihaJcristnam PHIai, and 
Maroofhanayagam PtHai, fully corroborate his statement. 

^ The Defendant has further deposed on oath, that on the 15th 
idem, the Plaintiff, Chedarnbara Chetty, presented himself before 
him at Mdrttngapuri (he having been fetched from Shevctgunga, 
where he resides), and informed him that his agents had inad- 
vertently taken a note of hand for Bs.62,000 only, whereas the 
amount ought to have been Bs.67,000, and demanded a bond for 
that latter amount He remonstrated, but next day (16th August), 
on the Plaintiff and the already-mentioned other four individuals 
threatening him, that unless he gave a bond for the Bs.67,000 
demanded, they would get the razeenamah cancelled, the zemin- 
dary sold, and an action brought on the note of hand for Bs.62,000 
which the Plaintiff held, he, after having pleaded in vain for 
time to consult the collector, yielded through terror, and even- 
tually executed the bond A. for Bs.67,000, on a stamp for Bs.300, 
which the Plaintiff himself produced, and the Defendant's state- 
ment is fully borne out by first, second, third, and fourth witnesses ; 
of whom the third witness was the writer of, and the fourth witness 
an attesting witness to, the bond A. 

^^Now the witness, Siva Bama Chetty, seeks to avoid all re- 
sponsibility in regard to the pressure alleged to have been applied 
by him to the Defendant, in regard to the note of hand for 
Bs.62,000, by denying that he was present at all at its execution, 
and the Plaintiff does the same in regard to the execution of A., 
for he alleges that he was not present on the occasion. The Plain- 
tiff's witness supports him in that statement ; but, on the other 
hand, the Defendant and his witnesses swear positively that the 
Plaintiff was present at the execution of A., and that he and his 
agents employed the threats which indaced Defendant to execute 
the said bond A., on a stamp which the Plaintiff himself furnished, 
and which was of the value of Bs.300, whereas one for half that 
amount would have sufficed. 

** Now, a very careful consideration of the evidence adduced on 
Vol. L h 
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J. a eitiher side in regard to the disputed points, as to whether ot not 

1874 threats and undue influences and pressure were applied to the 

Ohedambaba Defendant at the time when he first gave the note of hand for 

Chetty Es.62,000, and subsequently, when he gave the bond A. for 

KfiHGA Es.67.000 to Plaintiff in lieu thereof, satisfies me that truth lies 

Krishna . i , t^ * , 11. 

MuTHu ViBA With the Defendant and his witnesses. 
NA^Ast " I think the evidence in the case leaved me no reasonable room 
"''"' for doubtmg this fact, as also for being perfectly satisfied that no 
accoutns were settled before the Defendant gave the bond A. for 
Bs.67,000. I think there is the strongest ground for believing, 
from the evidence adduced, and from a consideration of all the 
imrrounding circumstances of the case, that the boy zemiad&r, 
fresh from school, inexperienced in the ways of the world, glad 
perhaps at the prospect of entering peaceably on the enjoyment of 
his estate, instead of commencing his career with an expensive 
lawsuit, which might land him he knew not where, was in the first 
place fraudulently misled by LeJchamams misrepresentation into 
believing that she had not expended more than what she vaguely 
designated a ' small ' sum in suing the Defendant and the collector 
in original suit, No. 30 of 1868, that subsequently the Defendant^ 
yielding to featr at the spectacle of ruin and misery which the 
Plaintiff's agents pictured to him as the inevitable result of his 
failing to execute the note of hand' for Bs.62,000, and without 
having it in his power to exercise a free choice in the matter, put 
his hand to the note for Bs.62,000, which sum he was induced by 
similar threats on the part of the Plaintiff cmd his satellites fjb 
raise to Bs.67,000, for which latter sum he became an involuntary 
party to the bond A. 

** Now, it is not disputed that, as things have turned out^ the 
Defendant has absolutely obtained no advantage or consideration 
for the bond A., because the razeenamah having been rejected, 
O. S., No. 30 of 1868, is still being prosecuted by the Plaintiff in 
JjeJckanumta name with the utmost assiduity, and it has never 
been contended that the Defendant himself had obtained any con- 
sideration for A. up to the time of its execution. 

^ In the present suit, it is true, there is no allegation of personal 
violence having been threatened towards the Defendant in case of 
his proving obstinate and intractable, but my knowledge of native 
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character leads me to believe firmly that, asttimlng the alleged i. c. 
pressure to hare been in reality applied, and, judging by the 1874 
evidence, I have no doubt it was so, it would have proved infinitely ohbdImbara 
more cogent than any threats even of death or personal violence Ohettt 
vrhich the FlaintifF or his agents might have applied to the Bbnoa 
Defendant under the circomstanees in which the latter was placed. Muthu Yiba 

« The Defendant was in his own palace, in the midst of his n^^m^ 
people, who were well affected towards him, and he could assuredly ^ 
have defied any threat of the Plaintiff to do him a personal injury^ 
but he was aware, as is not disputed, that the Plaintiff had long 
been mixed up with zemindary intrigues, and notably with that of 
Shevoffv/nffa, within whose territory the Plaintiff resides, that he is 
enormously wealthy, having agents Residing, among other places, 
at Oabutta, MadraSy Ceylon, Modura, TvMMveRy, Bamnad, Shewjh 
gunga, &c., and that the Plaintiff having once embarked in the suit 
No. 30, of 1868, and advanced money towards its prosecution, 
would not consent to lose his money until every means had been 
tried to recover it, and had failed, especially as he already held 
the Defendant's note of hand for B8.62,000. 

^ Now, it is a very remarkable circumstance connected with this 
case, that not a tittle of documentary evidence has been adduced 
to shew what money the Plaintiff really advanced to Lekkamam, 
either for the purpose of fomenting litigation or for any other 
purpose, and I place no reliance on the explanation given by the 
Plaintiff and his third and fourth witnesses for the oiiiission, and 
which is to the effect that the accounts were returned to the 
Defendant after he executed the bond A. This is,.! think, with 
perfect truth, flatly denied by the Defendant and his witnesses, 
and I can only view, therefore, the Plaintiff withholding such 
accounts, if in existence, as tending greatly to discredit his cause, 
besides putting it out of my power to compel him to make good 
the truth of what he has asserted. I entertain no doubt that the 
Plaintiff does possess certain accounts relating to his transactions 
with Lekkamanif which he has deliberately withheld because they 
will not bear the light of scrutiny, and if such be the case, it goes 
a long way to strengthen the Defendant's assertion that no accounts 
were settled or even shewn him or his agents prior to his executing 
the bond A. for Bs.67,000. .... 

S 2 



252 INDIAN APPEALS. [L. B. 

J. O. ** I am clearly of opinion, however, that the contract under A. 

1874 cannot be enforced against the Defendant, because I think there is 

Ohbdambaea abundant evidence on the record to shew that the signing of the 

Chbttt contract under A. was an involuntary act on the part of the 

Benoa Defendant, who, without having a free choice of saying no in the 

MuTHu ViBA matter, yielded to the undue influence of extreme terror, occasioned 

NAioKAfif ^y *^® threats held out by the Plaintiff and his agents, and I think 

that he is justly entitled, therefore, to come forward and seek to 

relieve himself from such contract, and to obtain such relief, 

** Throughout the entire course of the transaction, commencing 
with the demand for the note of hand for Bs.62,000, and culmina- 
ting in the execution of the bond A., the Defendant is shewn, on 
what I consider perfectly reliable evidence, to have evinced the 
strongest desire to consult the collector before taking the momen- 
tous step of signing a bond for the stupendous sum of Bs.67,000y 
and the fact of the Defendant having promptly brought the cir- 
cumstance to the notice of the collector soon after its occurrence, 
and claimed protection, materially strengthens, I think, the view 
I have taken of the case, and the mere fact of the Plaintiff agree- 
ing to accept Bs. 12,000 in lieu of the bond B. for a lac, among 
other things is, I think, not the least of the many symptoms 
which indirectly serve to indicate the fraudulent nature of the 
transaction. 

** A very careful consideration, then, of the evidence, and of all 
the material circumstances surrounding the case, leads me to the 
inevitable conclusion that the Defendant is. just such a person as 
deserves to be specially favoured by the law. He is shewn, I 
think, to have been helpless to protect his own rights, and he was 
powerless to contend successfully against what appears to me to 
have been a combination of &aud, cunning, avarice, and heartless- 
ness arrayed against him, and to which even the strongest mind 
must have eventually succumbed. 

*^ And inasmuch as I find, on the first issue, that the bond A. was 
obtained from the Defendant under undue influence and threats, 
and, on the second issue, that Defendant has obtained no considera-' 
tion for the bond A, I dismiss the suit, and direct that the Plain- 
tiff do pay all the costs therein." 

Against this judgment and decree the Appellant appealed to 
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the High Court, which, on the 3rd of June, 1872, pronounced its J. 0. 
decree, confirming the decree of the Civil Court, and dismissing 1874 
the appeal with costs. Ghedambaba 

The Appellant having obtained leave to appeal to Her Majesty ^^^^ 
in Council, the appeal now came on to be heard. Km^a 

MUTHU ViBA 

Mr. Kay, Q.C., and Mr, J. D. Mayne, for the Appellant : — Naickak 

The zemindar was of full age by law, and competent to enter 
into contracts. The evidence shews that he was in his own house, 
among his own friends and advisers; that he was well acquainted 
with the &cts ; the accounts were examined by his own people. 
There is a bond for Bs.20,000, and an agreement to pay 
Bs.100,000 conditionally ; it was for the Respondent to point out 
any errors in the accounts ; the pleadings do not challenge the 
Appellant to produce his accounts. On the 15th of August, the 
Appellant was justified in considering the Bs.62,000 settled, and 
that settlement would not be invalidated even if the additional sum 
of Bs.7000 was not investigated. The Respondent had his own two 
vakeels to assist him when the razeenamah was signed, and the 
Commissioner of the Court was present. The Respondent wished 
to save the widows, and the bond was really given to LekhamanL 
Forbearance of a disputed claim is consideration, if there be rea- 
sonable ground for the claim, or even if the claimant believes his 
claim to be valid : Cook v. Wright (1) ; Callisher v. Bischoff' 
sheim (2) ; and the qtuintum is unimportant. Assuming, for the 
sake of argument, that the Appellant had not a rightful claim 
against the widows, yet he was preparing to assert what claims he 
had. Undoubtedly he had advanced Rs.54,000 for maintenance 
and costs of suit; that sum could have been recovered. The 
rights of the Appellant as against the widows were defined by 
documents which they executed freely between themselves. The 
Appellant, though he kept the widows' bond merely as a security 
for the fulfilment of the Respondent's obligation, accepted the 
zemindar as his debtor : that amounts to novation. In amalgama- 
tion cases, although in some recent arbitrations there has been 
a difference of opinion on the subject of novation, yet the Courts 

(1) 1 B. & S. 559. (2) Law Reix B Q. B. 449. 
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J. a have consistently held the acceptance of a new debtor to be a disr 
1874 charge of the old : Speneer's Casa (!)• As to the alleged undna 

Chedambaba uifluence and threats, the Bespondent did not tender himself a? a 
Chetty witness, bnt was called by the Jndge, and examined after all the 
Benga others, so that he could not be oross-^examined like the rest* 

MuTHu ViBA There were no fiduciary relations between the Appellant and the 
nI^kab^ Kespondent. There had always been such relations in eases where 
— the Courts have interfered on the ground of undue influence. In 
Jjyofi V. Some (2) it was proved that the Defendant had obtained a 
power over the Plaintiff's mind which she could not resist TJnder 
the Boman law (Pdhier on Obligations, p. 18, tran^h), it is no threat 
to assert that one will exercise a legal right ; then if thQ party com-r 
promises in order to avoid tbi^, be decjdes the case hiinself, instead 
of leaving it to thq Court. The threats, if such they weye, were 
used in tb§ absence of the Appellant The threat was merely 
that the Appellant wpuld carry on the suit commenced by the 
widows, which he thought they bad no right to pompromise behind 
bi3 back after receiving advances from him ; and that through thQ 
0uit the Bespondent might lose his zemindj^ryc The transaction 
bad been arranged provisionally between the Bpspondent and th^ 
agents of the Appellant before the Appelliant was sent for by both 
parties because its ratification by him was necessary^ The agree- 
ment between the Appellant and the widows was put an ^ul ta 
After the razeenamab had been executed, if the Bespondent had 
chosen to abide by it^ the Appellant could not have prevented it 
from b^ing carried out, and there would have been no more litiga- 
tion. Up to the 27th of May, 1870, the widow pressed the razee- 
namaL If the consideration for the bond given to the Appellant 
by the Bespondent has failed, it has failed by the act of the 
Bespondent himself in repudiating the razeenamab; and such a 
failure does not affect the contract, and the person causing it 
cannot take advantage of it : Stray v. Russell (5). Up to and 
on the Slst, the Bespondent was desirous to act on the razeenamab, 
but the Advocate-General, on the part of the Government, objected. 
The Bespondent saw the collector on the 12th, and was still in 
favoup: of the razeenamab, with which the bond was connected. 

(1) Law Rep. 6 Ch. 362. (2) Law Rep. 6 Eq. 655. 

(3) 28 L. J. (Q.B.) 279 ; 29 L. J. (Ex. Ch.) 115. 
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Mb did not take the adyice of bis English counsel, but had ample j. a 
advice in his own pedace. His condnct shews confirmation without 1874 
pressure, Cbbdahbaba 

The widows thought their claim was fair, but had no resources c=»TTr 
for carrying on the suit, and did not like to accept maintenance Bksga 
any longer from the zemindar whom they were seeking to dispossess. Muthu Viba 
It was a tripwtitemdepeudent agreement; each engagement with IZS^ 
the zemindar was independent, and the considerations were not ""'*' 
dependent upon each other. Even allowing the English law of 
champerty to be applicable — ^which we do not admit — ^still, where 
a suit is brought to set aside a bond, a Court of Equity always 
orders the bond to stand as a security for whatever is justly due : 
Wood V. W(H)d (1). 

If the whole transaction is to be opened, the Appellant ought to 
be restored to the position which he held at the time : Forbes v. 
Overshaw (2) ; Wilson v. Conpland (3) ; Jsrael r. Douglas (4) ; 
Price ▼. Boston (5). At all events, the Appellant is entitled to 
the Bs,54,000 ; and the Court should at least direct an inquiry. 

Mr. LeUh, Q.C., and Mr. J. J5. Norton, tor the Bespondent : — 

The transaction between the Appellant and the widows was 
entered into contrary to the Court of Wards BsguUUion of 1804, 
which forbids landing money to persons under the protection of 
die Court, and the collector, before the transaction between the 
widows and the Appellant^ had rightly issued orders declaring 
the bonds of the widows not to be enforceable against the 
^tate. 

It is not pretended that there was any adjustment of accounts 
before the balance of B6.62,000 was struck, nor is there any evi- 
dence that accpunts were regularly kept against the widows. The 
!B&54^000 is apparently arrived at by adding Bs.20,000, the 
amount of the bond, to Bs.3 4,000 alleged to have been advanced. 
The Appellant himself deposed that he took loan bonds from the 
widows which amounted to R8.1000 or Bs.2000. No vouchers were 
produced. The Bespondent denied that any thing was due ; and 

(1) 18 Ves. 120. (3) 5 B. & A. 229. 

<2) 2 H. & N. 517. (4) 1 H. BL 239. 

(5) 4 B. & A. 433. 
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J. 0. this ought to have put the Appellant to prove his account if he 
1874 could. 

m 

Chbdambaba Upon a security affected by fraud there can be no relief, even to 

Ohetty ^q extent of advances. The formality of a bond gives no advan- 

Benoa. tage in India; consideration must still be proved. The action on 

Mtjthu VmA the mind of the Respondent was such that he was not a free agent. 

Naiokab^ ^® agreement was against public policy. The note was taken 

before the razeenamah was signed. 

Champerty is not illegal in India unless unconscionable, or 
Against public policy, but the Court views transactions on their own 
merits, and allows nothing contrary to justice, equity, and good 
conscience : Fischer v. Kamala Naieker (1). In a late case in Ben* 
gal (2), the High Court cited, and followed, a decision of Chief 
Justice Sir Bamee Peacock, in which that learned Judge held that 
*^ although he did not mean to say that the law of champerty is a 
law applicable to the Mofussil, still he thought that the Courts 
would be exercising a very unsound discretion, and would be act- 
ing upon a very erroneous principle, if they would allow a stranger 
to interfere in family affairs, on an agreement between him and 
the real heirs that if he -could establish their claim he would be 
entitled to a share of the estate." 

The agreement is, on the iace of it, against public policy. All 
were in harmony when the Appellant interfered. There was no 
proper adviser, to assist the Bespondent. A vakeel was present, 
but he appears by the evidence to have been a man who had been 
dismissed from the public service. Only five months after the 
original agreement, we find the Appellant getting from the ladies 
a bond for Bs.20,000, for which he has no receipts or loan bonds 
to shew ; nor are there any vouchers for the Bs.34,000, nor for the 
R8.12,000. 

There are concurrent judgments of two Courts, finding that 
there were threats and pressure. There was perturbation of mind, 
which the Hindu law regards as a cause of nullity. The emanci- 
pation of the Bespondent had been so recent, that the collector 
might still be regarded as his proper adviser. There was no 
novation here, for there was no extinguishment of the claim upon 

(1) 8 Moore's Ind. Ap. Ga. 170; see 1 Madras H. C. B. 153. 

(2) 13 Suth. W. R. 426. 
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the widows ; and the Bespondent retained the instniment^ on which j. o. 
he might sue* It was no fair or promising case for the widows. 1S74 
They, in common with the sister of the deceased zemindar, had ghe3>ambaba 
acknowledged the Kespondent as his heir, tiU the Appellant Chetty 
stirred up this litigation, which he himself conducted without Benoa 
check. Lyon v. Home (1) shews that a fiduciary relation need not Muthu Vika 
be established to set aside such a transaction : Earl of Ayhsford kj^^lk 
V. Morris (2). "" 

The evils with which the Bespondent was menaced were very 
formidable* The legitimacy of his birth was attacked, and he was 
told to be warned by the example of families who had been ruined 
by resisting the Appellant. Here the advances are alleged to have 
been made not to the Bespondent, whom it is sought to charge, 
but to a third party, and any money that was advanced was used 
agdnst the Bespondent ; consequently there cannot be any claim 
upon him, even for advances which may have been really made 
under the agreement. The Appellant has got the documents B« 
and C, and may enforce them, if valid, against the widows. 

Mr. Kay^ Q.O., in reply. 

At the close of the argument the judgment of their Lordships 
was delivered by 

The Bight Hon. Sib James W. Col vile : — 

In this case the Appellant sued the Bespondent, who was the 
zemindar of Marwngapm^ to recover the amount alleged to be 
due upon the bond marked A. The material portion of the bond 
is this: — [His Lordship here stated the material portion of the 
bond (3)]. The bond and the agreement referred to are Exhibit B. 
and Exhibit C. Their effect will be afterwards stated. 

The Bespondent was the younger brother of the late zemindar 
or poligar of Marmi,gapv/n. He seems to have been treated as 
heir presumptive by his brother. Immediately upon his brother's 
death he was recognised by the authorities as the zemindar ; and, 
being a minor, he and his estate were placed under the guardian- 

(1) Law Rep. 6 Eq. 655. (2) Law Rep. 8 Ch. 484. 

(3) Supray p. 244. 
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J. a tibip of tbe Oonrt of Wards. It is stated in the judgments, and^ 

1874 if the record in the former salt which has been recently before 

GH]epiLM9Ait4 ^^ Court is looked at, it amply appears, that the widows them- 

^^ selres also recog^i8ed in the first instance this boy as the heir, 

Revoa And even without going out of the record, it appears upon what 

MuTHu YiBA is strictly in evidence in this case, that tor two years they 

Na^^ acquiesced in his recognition by the Governmeat as heir, and 

— received at the hands of the collector, who was ezercisijig the 

power of the Court of Wards, certain sums by way of maintenance. 

In December, 1866, a change came over them. The Plaintiff in 

this suit then came upon the stage, and the agreement which is 

marked B. was executed on the 21st day of that month. It is an 

agreement of a very singular nature, and the material portions of it 

are these : — [His Lordship here stated them (1).] It appears, then, 

that these ladies having changed their minds, and determined to 

claim the estate as the heirs of the late zemindar, for that purpose 

put themselves wholly into iHi^ power and into the hainds of the 

Plaintiff; that they agreed to pay him on demand the moneys to 

be advanced with interest at the rates to be provided for in the 

bonds which the agreement contemplated they would give the 

Plaintiff for the advances when made ; that they further agreed 

that if they succeeded in the suit they would pay him a lac of 

rupees and a moiety of the surplus collections, mortgaging the 

zemindary to secure those payments ; that they would do nothing 

in the suit, or otherwise, without his consent, and that if they 

violated the agreement they should at once become liable to pay 

both the principal and interest due on the loan bonds, and also 

the lac of rupees and the amount of the surplus collections 

remaining with the Court of Wards on that day. 

Under this stringent agreement, the suit No. 30, of 1868, was 
instituted in their names ; but it is impossible to read the agree- 
ment and to know anything of the manner in which litigation is 
conducted i^ India without seeing that although the suit was 
carried on in the name of the ladies, the whole management of it 
was committed to the Plaintiff, and that he was, as was repre- 
sented in the argument, the real dominvs litis. It further appears 
that but one bond was executed by the widows under this agree- 

(1) Supra, p. 243. 
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meat, viz., the bond which is dated the 26th of Uay, 1867, mi J, a 
parports to be a bond for securing the re^payment of the sam of i874 
B8.20,000 (the amount of the Plaintiflfs adyances up to that obbdIi^aba 
time), with interest at 12 per centum per annum. The principal, Ohsttt 
if not the only, question raised in the suit by the widows was the BnraA 
legitimacy of their husband's younger brother. The family being muthu Yira 
a joint Hindu fietmily, he, if legitimate, was unquestionably entitled ^^^j[^ 

to the zemindary as the heir preferable to the widows. A further 

question was, howoFer, raised by the collector, who defended the 
suit 0S guardian of the minor zemindar, viz., whether the polliem 
was an hereditary estate at all, or one the succession to which, 
upon the death of the actual poligar, was determinable by 
Government. The suit being in that state, the boy, having 
attained the age of eighteeu, which is the age fixed by the Begu* 
lations for the majority of a zemindar, was put by the Court of 
Wards into possession of his estate, and made a formal Defen- 
dant; and immediately upon, or very shortly after that, the 
transactions which are in question in tliis suit took place. We 
find the dates given in the judgment of the Judge, Mr. Oamdsonf 
and there is no doubt about them. The Defendant was installed 
as zemindar on the 23rd of July ; on the 2nd of August, 1869, he 
had notice that he had been made supplemental Defendant to the 
suit. The suit was fixed for hearing on the 16th; and on the 
11th, in anticipation of that hearing, certain commissioners were 
sent to Marwtgapuri by the Court, in order to examine the 
widows, who, of course, were purdah women. The widows seem 
then to have become desirous of settling and compromising their 
suit, and the terms upon which they were willing to compromise 
were finally embodied in a razeenamah. Those terms, however, 
did not include any subsidiary arrangement to be made in respect 
of the money which was due from them to the Plaintiff; the 
razeenamah only expressed that they were willing to c<msent to 
the dismissal of their suit upon the terms of their having as* 
signed to them certain villages by way of maintenance, and each 
party paying his own costs. 

As to what took place on the 11th and the subsequent days, 
there is a considerable confiict of testimony ; but their Lordships, 
adverting to what was said by Mr. Da/oidson, the Judge, as to the 
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J. o. credit dae to the witnesses on either side, and particularly as to 
1874 the manner in which the zemindar gave his evidence, and to the 

Chbdambaba fi^c* *^* *^® finding of the learned Judge has been adopted by 
Chetty jJjq superior Court, have no doubt that it is their duty, upon any 
Benga matter of fact upon which the testimony is conflicting, to adopt 

M^T^u Visa the finding of the zillah Judge. It must, therefore, be taken as 
micK^ found, that on the 12th, when the first negotiation for the com- 

promise took place, there were present on that occasion not only 

the vakeels and agents of the nominal parties to the suit, bat 
certain persons acting on behalf of, or as agents for, the Appel- 
lant ; that the latter then contended that the compromise could 
not be carried into effect without their principal's consent ; that a 
large sum of money was due from the ladies to him ; that some* 
thing was to be paid to him in respect of his interest under the 
agreement, and that it lay upon the zemindar to make those 
payments. It must therefore be taken to be found, that although 
Lekhamani, the principal widow, stated that the sum dne to the 
Plaintiff was small, his agents made use of threats to the Be- 
spondent to the effect that unless he would make himself liable 
for moneys to the amount of Bs. 62,000, the consent of the Plaintiff 
to the compromise would be refused ; that the case would go on, 
and would probably terminate in the loss of his zemindary. Their 
Lordships cannot doubt that such threats were used; that the 
note for Bs.62,000 was given by the Bespondent in consequence of 
them, and that that note was not given, as it has been once or 
twice represented in the argument, to Lekkamaniy or anybody on 
LehTcamanta behali^ but was given to Rimgaiengary who was one of 
the persons acting on behalf of the Plaintiff. 

The note having been thus given and obtained on the 12th, the 
razeenamah was signed by Lekkamcmi and the Bespondent on the 
13th. In the meantime a messenger had been sent from Manm^ 
gapv/ri to bring the Plaintiff from 8hivagmiga^ where he seems to 
have resided* It is stated that he was sent for on the 11th, but 
that he did not arrive until the evening of the 14th. On the 
15th there was a further transaction ; the Appellant asserted that 
B8.62,000 was not a sufiScient satisfaction of his claims, and that he 
must have Bs.67,000. As to what then took place there is again 
a considerable conflict of evidence. It is sworn by him and by 
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Lis witnesses that some examination of his accounts was made ; J. 0. 
that by the account so rendered it appeared that he had actually 1874 
advanced to the ladies Bs^49000y although a bond had been ghxdambara 
taken for only BS.2O9OOO; that he estimated the compensation ^b>^i^^ 
to be allowed for the further benefit which, if the suit had been 'Resqa 
successful, he might have derived under the agreement B., at MuthuYira 
the sum of Bs.13,000 odd ; that the 67,000 rupees were com- ^^^ 

pounded of those two sums, and that the Bespondent voluntarily 

executed the bond A. for that amount On the otlier hand, the 
case made for the Bespondent (which is deposed to both by him 
and his witnesses) is, that there was no rendering of accounts at 
all ; that there was merely a demand for Bs.67,000 instead of the 
62,000 rupees ; and that the Plaintiff himself then renewed the 
threats which had been previously made by his agents. 

Some, but not all, of the witnesses say that he threatened, if his 
demand was not acceded to, not only to go on with the pending 
suit, but also to sue on the note of hand for Bs.62,000. All, how- 
ever, speak to threats to the effect that he would go on with the 
suit, that he would carry it through all the Courts up to this 
board, and that the result to the young zemindar would probably 
be the loss of his zemindary and the ruin which had fallen upon 
other zemindars ; they also swear that the Bespondent in vain 
asked for time to consult the collector who had so recently been 
his guardian, and that, under the pressure so put upon him, he was 
induced to execute the bond for Bs.67,000. 

Their Lordships have already said, that when the evidence is 
conflicting, they must adopt the view which was taken of it by the 
Judge, Mr. Davidson. They must, therefore, hold not only that 
the Bespondent acted under the pressure of the threats deposed 
to, but, upon the material question whether any accounts were 
rendered, that there was no accounting at all ; that the sum for 
which the bond was given was an arbitrary sum fixed by the 
Plaintiff as the amount for which he would be content to allow the 
arrangement between the widows and the zemindar to be carried 
out. It may be observed that the bond as drawn out is not alto- 
gether consistent with the story told by the Plaintiff himself since 
on the face of it the Bs.67,000, would appear to be the balance 
found to be due in respect of advances for maintenance and for 
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J. 0. costs ; whereas upon the statement and admis8i()n of the Plaintiff 
1874 himself, it included the sum of 13,000 and odd rupee&f, as a con^ 

Chedambaea pensation for that contingent advantage which he was to derive 
CfiBTTY xinder the agreement B., in the event of the success of the suit. 
Renga It may be well to state what afterwards took place before con- 

MuTHXj YiBA sidering the legal effect of these transactional On the 16th of 
NM^i^t ^^g^ tiie suit came on for hearing ; the ra^eenamah was then 
""• presented, but Mr. Norton, who had been counsel for the collector, 
as guardian of the infant, and who appeared on that day as counsel 
for the zemindar, now adult, before the razeenamah was filed and 
acted upon, prayed for an adjournment. That was granted, and on 
the 31st of August the case came on for final hearing. Mr« 
Norton then, as Advocate-General, acting for the coUector alone 
and not for the zemindar, raised the question which was lately 
before their Lordships, and was then finally decided ; viz., that the 
estate was not hereditary; that the nomination of the inttaai 
zemindar as the next zemindar was an act of state with which the 
municipal Court had nothing to do ; and upon that plea, which 
must now be taken to be unsustainable, the Judge dismissed the 
Plaintiff's claim, directing her to pay all the costd . Lekkafnani 
then appealed against that decision. No doubt, she might have 
acquiesced in the title of the zemindar, and they might have pri- 
vately carried out the arrangements, supposing they were to be 
carried out, upon which they had previously agreed* However, 
she saw fit to appeal ; but by her appeal she sought only that the 
decree, instead of being the decree that was made, should be a de- 
cree framed in consonance with the razeenamah. In this she did 
not go beyond her rights. The Eespondent appeared upon the 
appeal by his counsel, and treated the razeenamah as a thing alto^ 
gether gone, and by which he was no longer bound. The High 
Court seems to have considered that that was so, and that the 
razeenamah was to be out of the case. They dealt with the ground 
upon which the suit had been dismissed, and finally decided, in a 
very elaborate judgment, which has since been confirmed by Her 
Majesty in Council, that there was nothing in that ground; that 
the estate must be taken to be an hereditary estate, and that the 
succession to it was to be determined by the Civil Courts according 
to the ordinary law of inheritance. They then gave the widow 
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time to OQiifiider whether she would press her snit^ and have the J. a 
csase remanded in order that the issue as to the legitimacy of the 1874 
Bespondent might be regularly tried. The widow elected to have ghkd^bara 
that issue tried. The case was remanded^ and the Bespondent was ^huttt 

IVm 
egitimate. The widow afterwards appealed against Hbmoa 

that decision to Her Majesty in Council, and her appeal upon that icutbu Yira 

point Was dismissed. Therefore the question of the legitimacy was i^^^^ 

fought out between the parties to the bitter end. — 

Now upon the transactions which took place between the 11th 
and the 16th of August, seyeral questions have been raised. The 
issues settled in this suit were in effect whether there was any con- 
sid^ation for the bond ; and whether the bond had been obtained 
by such undue pressure and threats as were sufficient to vitiate tiie 
eontract. 

And the principal questions which have been argued at the Bar 
are, first, whether there was sufficient consideration for the bond ; 
next, whether, if there were, there had not been a failure of that 
cousideration; and thirdly, whether the plea impeaching the bond 
fm the ground of pressure and threats, could be supported. 

Upon the first point their Lordships will assume, at all events 
for the sake of argument, that if the transaction had been between 
parties dealing with each other at arms' length, and unaffected by 
any of the circumstances on which the third plea k founded, there 
would have been a sufficient legal consideration to support the 
bond* 

Assuming, however, that there was a real substantial debt due 
to the Appellant from the women on an agreement to which no 
objection could have been taken; that there was a land fide 
arrangement by which the widows were to have their suit dis- 
missed; and that one term of that arrangement was that they 
should be relieved of the debt due to the Plaintiff, — their Lord- 
ships must observe that they agree with the Judges of the High 
Court in holding that the transaction would hardly amount to 
what is called a ** novation." It was not a transaction by which 
the widows were altogether released from the debt which they 
had incurred to the Plaintiff, nor was the Plaintiff's position altered 
by reason of his having lost his remedy against them. It appears 
upon the face of the bond that he was to retain his securities 
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J. 0. against them until the bond was satisfied ; and that the contract 

1874 on his part was, in fact, father an agreement to abandon his 
Chedambara remedy against them on the payment of the B8.67,000, than an 
Chetty actual abandonment at the time of the transaction. 

Benoa The question which has been raised as to the failure of consi- 

MuTiiu ViBA deration, if it were necessary to determine it, might present some 

nTickab^ diflSculty. It is quite clear that the Eespondent never got the 

benefit of that for which he stipulated ; that circumstances pre- 
vented the razeenamah from being acted upon, and that in the 
events which afterwards took place he was exposed to have his 
title questioned and carried up to the Court of ultimate appeal, 
just in the same way as it would have been litigated had the razee- 
namah never been executed. On the other hand, there is, no 
doubt, a good deal of truth in the argument of Mr. Mayne, to the 
effect that the failure of consideration was in some degree due to 
the Bespondent himself; and that if, when the widow had ap* 
pealed from the first decision in her suit, and claimed the benefit 
of the razeenamah, he had joined in also asking for the benefit of 
the razeenamah, the whole transaction might have been carried 
out as the parties had originally intended it should be. It is, how- 
ever, unnecessary to decide this question, since it appears to their 
Lordships that the Bespondent is entitled to succeed on the other 
issue settled in this suit. 

What was really the position of the parties ? Here was a man 
who had originally nothing at all to do with this family. All the 
members of the family appear at first to have been agreed that 
this young boy was the true heir to the zemindary. The widows 
afterwards, then, either of their own mere motion, or at the insti* 
gation of the Plaintiff or his agents, determined to dispute that 
title. They next deprived themselves of all freedom of action 
with respect to the suit which they thought fit to bring, by giving 
the interest and the powers which are given by the agreement B« 
to the Plaintiff. 

With respect to the law of champerty or maintenance,* it must 
be admitted, and indeed it is admitted in many decided cases, that 
the law in India is not the same as it is in England. The statute 
of champerty, being part of the statute law of England, has of 
course no effect in the mofussil of India ; and the Courts of India 
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do admit the validity of many transactions of that nature, which J. a 
would not be recognised or treated as valid by the Courts in 1874 
England. On the other hand, the cases cited shew that the Chedambasa 
Indian Courts will not sanction every description of maintenance. ^"^"* 
Probably the true principle is that stated by Sir BameB Peacock Hh»<»a 
in the course of the argument^ viz., that administering, as they are Muthu Visa 
bound to administer, justice according to the broad principles of naiciS^ 
equity and good conscience, those Courts will consider whether 
the transaction is merely the acquisition of an interest in the 
subject of litigation hma jlie entered into, or whether it is an 
unfair or illegitimate transaction got up for the purpose merely of 
spoil, or of litigation, disturbing the peace of families, and carried 
on from a corrupt or other improper motive. Now, looking at all 
the facts of this case, their Lordships think it is extremely doubtful 
whether the Plaintiff could have recovered on this agreement if 
the question had arisen between the widows and the Plaintiff after 
he had got the estate for them ; whether, upon the principles laid 
down by Chief Justice Peacock and cited by Mr. Justice Kemp in 
this case in the 13th Weekly Ecporter (1), the Courts might not 
have refused to enforce such an agreement. The principle laid down 
by the learned Judge was that although the law of champerty was 
not a law applicable to the Mofussil, the Courts would be exercising 
a very unsound discretion, and acting on a very erroneous principle, 
if they were to allow a stranger to interfere in family affairs, by 
an agreement between him and the real heirs that if he should 
establish their claim he should be entitled to a share of the estate. 
Nor, in holding that such an agreement could not be enforced, 
would the Courts, as it seems to their Lordships, be running 
counter to what was decided by this Committ^ in the case of 
Fischer v. Kamdla Naicker ; for the judgment there assumes that if 
the agreement is something against gcod policy and justice, some- 
thing tending to promote unnecessary litigation, something that 
in the legal sense is immoral, it cannot be supported. But it is 
not necessary for their Lordships to decide a question which has 
not arisen, viz., what would have been the rights of t£e Appellant 
as against the widow. It is sufficient for them to say that they 
are dealing with a person who had got np, or at all events inter* 

(1) 13 Suth. W. R. 426. 
. Vol. L T 
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J. a veneciy in a sait with which he had no necessary concern ; who had 
1874 made himself dominus litis in that suit, and had acquired over the 

GBSDAifBABA PlaintiflGs in it the power of preventing them from doing what they 
ORmr f^Yt to be right and just ; and from interested and corrupt motives 
^^^^ was exercising that power. The zemindar must be taken to have 

MuTHu YiBA been the legitimate heir ; and even if the widows had hma fide 
HfMcxlit entered into the litigation to dispute that legitimacy, it is perfectly 
**"* clear that at the time when this transaction took place they had 
come to a better mind, and had satisfied themselves that the right 
thing as regarded the boy and as regarded the family was to 
acquiesce in his title, to admit his legitimacy, and to allow him to 
remain zemindar. 

Their Lordships think it would be contrary to every sound 
principle of justice and of policy to permit a person who had 
acquired this sort of irregular interest in a suit, and a power 
which cannot be safely conceded to any speculator, — to make his 
power of preventing a family arrangement so just and proper from 
being carried into effect^ the means of extorting a large sum of 
money from the person whose title had been unjustly challenged. 
The case, however, does not rest here. The transaction was not 
one entered into between two persons, each of whom was capable 
of taking care of himself.' Here was a boy of eighteen without 
proper counsel or assistance, for such of his servants as gave him 
any advice thought with him, that he shoold do nothing until he 
could see the collector ; and his vakeel, who is represented as his 
legal adviser in the matter, disowns having given him any counsel, 
and has been treated as having fEuled in his duty in refusing that 
counsel. There is, moreover, clear evidence that he was threatened 
with the consequences of not immediately acquiescing in the 
Plaintiff's demand; that these threats were addressed by a powerful 
man to a boy, and were therefore likely to disturb his mind and 
render him incapable of acting as a free agent. Whoever has had 
to do with litigation in India must know that such threats are of 
far greater weight there than they would be in this country. This 
suit was one in which the legitimacy of the Bespondent was called 
in question ; and the person threatening was a person conversant 
with lawHSuits, — ^a person of great wealth and great power ; and we 
all know how easy it is in India, upon such an issue as that, to get 
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up any amount of false evidence, and that it is not because a man J. o. 
has a true case that he is sure to bring it to a successful issue. 1871 
Their Lordships think the Judges of the High Court have rather chetumbaba 
understated the case when they treated the threats as threats only Omttt 
of consequences perfectly legal ; for (patting aside the threat as to Benga 
saing on the note for Bs.62>000y which is not so satisfactorily MtttuuYiiu 
proved as the others) they think that the threats proved may well j?^k^ 

be taken to be threats of carrying on the litigation against the 

Bespondent per fas aut nefas, Li any case they were threats 
which overcame his free will, and induced him, contrary to his 
own judgment and his own sense of right, and without any evidence 
that any such sum as was claimed was due, to execute the bond 
extorted from him. 

That being their Lordships' view, they think that the Court 
below was right in holding that the bond cannot stand against the 
Bespondent. It is not necessary to go into the question which has 
been argued on both sides as to the power of the Court to make 
the bond stand as a security for what may really have been ad- 
vanced; It is not necessary to consider whether in a suit brought 
to enforce a fraudulent deed against a person from whom something 
is justly due, a Court of Justice ought to exercise the power of 
saying that such a deed shall stand as security for what is really 
due ; because in this case, but for the bond which was thus extorted 
from him, nothing was ever due from the Bespondent to the Appel* 
lant, and there existed no privity of contract between them. 

Upon these grounds their Lordships think that the decisions of 
the Courts below, now under appeal, were right, and they must 
humbly advise Her Majesty to affirm them, and to dismiss this 
appeal, with costs. 

Solicitors for the Appellant : Jones, Blaodand, dt Son. 
Solicitors for the Bespondent : Gregory ^ BowcUfes, <t Rawle. 
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JC* OOLAGAPPA CHETTY Appellant; 

1873 



AND 



Nov. 25, 26. 1 2Qjf p AEBUTHNOT, Collectob and '] 

1874 

Agent to the Court of Wards on behalf 



^ Bespondents. 



Vie^' ^^ ™E Minor Son of GANDAMA EAMA 

Marchis. KEISHNAMA NAIKER, Zemindar of Gun- 

DAMANAiKANooR ; 2. K ANTTM A TINADA 

PILLAI, Manager of the said Estate; 

3. MUTHDVENKATADRI NAIKEE, Ze- 

MINDAR OP EdIACOTTAI AND GUARDIAN OP 

THE SAID Minor; 4. VALUNDI AMMAL, 
Natural Guardian and the Mother of 
THE SAID Ward . . • 

On Appeal from the High Cottrt of Jvdieaitire at Madras. 

» 

An Tinsettled polliem in the Madras Presidency may be hereditary ; 
whether it is so, must be ascertained by eyidence in eadi case. Proof 
of possession or receipt of rent by a person who pays the land revenue to 
(Government is prima facie evidence of an estate of inheritance (1). 

Where an issue, though in terms covering the main question in the cause, 
does not sufficiently direct the attention of the parties to the main question 
of fact necessary to be decided, and a party may have been prevented from 
adducing evidence^ a fresh issue may be directed to try the principal question 
of fact. 

The first issue raised in the lower Court was, whether a zemindary or the 
Income thereof was answerable for the debt of the late zemindar. . 

Their Lordships granted an issue to try whether the late zemindar had an 
estate of inheritance in the zemindary which descended to his minor son as 
his heir. 

Terms on which such issue will be granted. 

IHIS was an appeal from a decree of the High Court of Judi- 
cature at Madras^ bearing date the 13th of May, 1870, which 

* Pretent .-—The Bight Hon. Sib Jahbs W. Colyilb, The Bight Hon. Sib 
Babnbb Pbacook, The Bight Hon. Sib Montague E. Smith, The Bight Hon. 
Sib Bobebt P. Collieb, and The Bight Hon. Sib Lawbenge Febu 



(1) See the head-note to the next'case; in/ra^ p. 282. 
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partly reversed and partly confirmed a decree of the Civil Judge j. c. 
of Maduray bearing date the 14th of April, 1869. l87a-4 

The suit in which the appeal arose was brought by the Appellant ooili^PA 
against the Respondents to recover the sum of Bs.39,678. 11a. lip., Chbttt 
being principal and interest due under a razinamah executed by Hon. d. Ab- 
the late Zemindar of Oimdan^naihanwyr. ^ Othcbs. 

The zemindary of ChMdama/naikanoor is an ancient estate in the 
district of MadAArdy in respect of which no sunnud under Beg. XXV. 
of 1802 had been granted to the zemindar. 

The late zemindar appears to have come into possession of his 
estate somewhere about the year 1837, being then a minor. 

During his tenure of the estate disputes aro^e between the late 
zemindar and his ryots, which resulted in a litigation spreading 
over eight or nine years, during which the rents were not collected 
In consequence, the Government peslicush fell into arrear, and 
the collector issued an order directing the attachment of the 
zemindary. For the purpose of discharging these arrears, and 
also of making the necessary repairs of dams, the late zemindar 
borrowed money from several persons, including the Plaintiff, and 
finally paid off all his other debtors by a loan contracted with the 
Plaintiff 

In 1863 there was due on this account from the late zemindar 
to the Plaintiff the sum of Bs.29,788. 11a. 9j>., for which he insti* 
tuted a suit in the Civil Court of Madura. That suit was termi- 
nated by a razinamah, dated the 26th of April, 1864, which 
provided that the late zemindar should pay to the Plaintiff the 
sum of Bs.32,259. 2a. 5p., being the amoimt of debt, costs, and 
interest, by five annual instalments, and that, in default of even a 
single instalment, the Plaintiff, without reference to the other ^ 

instalments, should, after deducting what was paid up to that 
period, get the balance with interest realised by a warrant and 
Court precept issued against the Defendants' zemindary. It was 
finally prayed by the razinamah that a decree might be passed 
according to the terms of the razinamalu 

On the 8th of December, 1865, an application for execution of 
this razinamah was made to the Civil Court of Madv^ra. This 
application was refused, owing to a recent decision of the High 
Court, which laid down that razinamahs could not be carried into 
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J. a eflFect by the Courts. The PlaintiS; in 1866, brought a suit against 

1878-4 the late zemindar on the razinamah, which was discontinued on 

OoLAGAppA awount of the zemindar's death ; and the Court directed him to 

^^■^^ bring a fresh suit after the heirs of the deceased were nominated. 

Hoi7. b. Ab- He accordingly filed his plaint in the Civil Court of Maduvra on 

BCTHNOT AND ^_ 

0THBB8. the 24th of February, 1868, against the collector of the Court erf 
Wards, on behalf of the minor son of the late zemindar (who was 
nominated his father's heir), the manager of the estate, and the 
guardian and the mother of the minor. 

On the 20th of Noyember the collector filed his written state- 
ment in answer. **The first Defendant,"- he stated, **beg8 to 
submit, in the first instance, that the estate of Q^nAamaThaikanoor 
is an unsettled poUiem, for which no permanent sunnud has been 
granted. A sunnud milkeut istimirar (grant of proprietory pos^ 
session in perpetuity) is necessary to constitute a zemindary here- 
ditary property, according to the decree passed by the late Sudder 
Court in appeal suit No. 11 of 1816, as in their decree book. 
No. 1. The first Defendant farther begs to submit, that in accord- 
ance with the decree passed by the late Sudder Court in appeal 
suit No. 14 of 1817, as in book No. 1, the appointment of a 
successor to the said zemindary entirely depends upon the will 
and pleasure of the ruling power ; and the Goyemment, in the 
exercise of this prerogatiye, haye appointed the minor son of the 
deceased poligar as his successor. 

** And that the minor poligar, who succeeded to the zemindary, 
not on any hereditary right, but on the will and pleasure of the 
Goyernment, and the late poligar and the zemindary, in which 
he had only a life interest, are not liable, under the rulings of the 
late Sudder Court, referred to in the preceding paragraph, for the 
whole or any portion of the amount of the razinamah, which is 
said to have been executed by the said deceased poligar." 

The contention of the Plaintiff, as set out by the Ciyil Judge, 
was " in effect that the reyenues and corpus are equally answerable ; 
that the succession to the zemindary has continued from father to 
son in one family ; and that, even in the absence of a sunnud, there 
V is nothing in the descent of this particular property to exclude it 

from the operation of the general rule of Hindu law as applicable 
to inherited property in general." 
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On the 20th of November, 1868, the Civil Judge held a pro- J. 0. 

oeeding in which the following issnes were settled in the suit : — 1878-4 

1. Whether or not the zemindary, or the income thereof, is OolaoIfpa 
answerable for the debt Chbtty 

2. Whether the minor is in any way answerable. Hon. d. Ab- 

____.._ _ , 1 , / , 1.1 . BUTHNOT AMD 

The Fiamtiff produced both documentary and oral evidence m OrHERa 
the case, directed chiefly to shewing the existence, origin, and 
lona fides of the debt contracted by the late zemindar with the 
Appellant. 

The first Defendant, the collector, ako prodooed evidence of both 
kinds. 

The documentary evidence consisted of six official records, 
and was directed exclusively to establish that the zemindary of 
OundamatuUkanoor was an unsettled zemindary, not held under 
asuimud. 

The oral evidence was directed to establish the small amount of 
moveable property attached on the death of the late zemindar. 

The Civil Judge of MaduMra delivered his judgment in the cause 
on the 14th of April, 1869. 

The most material parts of the judgment are as follows : — 

*' The evidence adduced in this suit is conclusive in shewing : 
Ist That the sum which Plaintiff seeks to recover is founded on a 
londfide debt incurred by the late Zemindar of Chmdamanaikanoor ; 
and, 2ndly. That the zemindary itself is what is called an un- 
settled poUiem, that is to say, an estate held without a sunnud, 
which, under the terms of Beg. XXV. of 1802, is necessary in 
order to constitute it hereditary property (1). 

** The issues framed embrace two distinct questions : Ist. Whether 
under these circumstances the zemindary or the income thereof 
are answerable for the debts of the former zemindar ; and, 2ndly. 
Whether there is any other property which the present minor 
zemindar has inherited from his fiather upon which the Plaintiff 
can proceed in order to recover the sum he now sues for. . . • 

** In appeal suit, No. 11 of 1816 (voL L, p. 141, Sudder De- 
cisions) it was held that a sunnud was necessary to constitute a 
zemindary hereditary property ; and in appeal suit. No. 14 of 

(1) The various passages of the Regulations which relate to this sabject are 
stated^ infra^ p. 305, in the judgment in LehhamanCs Case. 
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J. 0. 1817 (p. 173), the rule was upheld, the Judges remarking that 

1873-4 * succession to zemindaree tenures was not governed exclusively by 

OolIoappa ^® ^^s of inheritance, but that the ruling power created, tolerated, 

Ohbttt abolished, or disposed of those tenures as might be considered most 

Hon. d. Ab- expedient for the purpose of realising the public revenue due from 

BtJTHNOT AND ^iij,xx i-ii.ii .i . • i 

0THEB9. the lands. It may be doubted, however, that m these days such 
""^ views would be acted upon. Later on, in regular appeal. No. 9 of 
1867 (page 303, vol. iii.. High Court Keports) the same principle 
is maintained, Mr. Justice HoUoway observing that there is not a 
continuance of the. previous estate in each successive holder, but a 
fresh estate created by the gift. 

** Whether or no the revenues of the zemindary are answerable 
must, I think, depend mainly upon the character of the debt 
itself and the urgency of the late zemindeu^'s requirements, but it 
is not without great diffidence that I have come to this conclusion. 
In the case just quoted there is a passage which tends to shew that 
this point has not yet been finally settled. After remarking that 
the Defendant could not be liable to the extent of the poUiem, 
Mr. Justice HoUoway adds, * Whether its income would, in the 
hands of the son, be bound or not, it is not now necessary to con- 
sider.' In a case differing materially in its facts, but from which 
principles applicable to the present suit are deducible (Moore^s 
Indian Appeals, vol. vi. p. 341), I gather that, notwithstanding 
the peculiarity of the law relating to those zemindaries, circum* 
stances might exist which would render the holder of the estate 
responsible for the debts of his father, and that the freedom from 
the obligation depends more on the nature of the debt than on the 
nature of the estate itself; and this principle was, to a certain 
extent^ recognisecj in High Court Begular Appeal, No. 59 of 1866, 
but in every case the orrns of proving the unexceptional character 
of the debt is declared to rest with the creditor.'* 

The Judgp then remarjced that the debt had been contracted for 
a necessary purpose, in order to prevent the sale of the zemindary 
for arrears of peshcush, which might have affected the interests of 
the heir very unfavourably. The Judge, therefore, on the ground 
that the estate had been preserved intact by the loan, decided that 
the Plaintiff was entitled to recover thQ sum sued for from the 
income of the zemindary. 
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The coUector appealed to the High Court of Ma&roA on tha j. o. 
grounds that the revennes of an unsettled polliem are not liable, I87a-i 
in the hands of the holder for the time being, for the debts of a oolIqappa 
previous holder of the estate, for whatever purpose contracted; Chkttt 
and that, if liable at all, such revenues are only liable [for debts Hon. D. Ar* 
contracted for the benefit of the estate, and the Plaintiff had not othebs. 
proved that the debts the subject of the suit were of that nature. ~^ 

At the time when the appeal was filed, there was a current of * 
decisions in the late Sudder Court of Madras, and in the High 
Court, which supported the view taken by the Civil Court in 
the judgment above quoted. At the hearing of the appeal no 
serious attempt was made to controvert that ruling. 

On the 30th of May, 1870, the Judges of the High Court 
delivered the foUowing judgment:— 

*' The Chief Justice : — This is a suit to enforce the payment 
of a debt due by the late possessor of the polliem of Chmdamafuii' 
iaaioor by the guardians of his minor son, and the Lower Court has 
found that the debt was incurred for money lent to pay off arrears 
of peshcush, for which tiie polliem was about to be attached, and * 
for reproductive work done upon the land, and has decreed the 
liability of the Defendants to pay the sum claimed from the revenues 
of the polliem, as well as from the private property of the late 
poligar, inherited by the minor. 

^ The ground of appeal relied upon by the Defendants is, that 
80 much of the decree as adjudges payment of the debt out of the 
revenues of the polliem is wrong, the polliem not being an estate 
of inheritance, but an estate which had been held by the minor's 
father and the possessors of it who preceded him, for life only, 
under grants made to them severally by the Government. Thiir 
objection, I am of opinion, must prevail. 

^* It has long been considered an established rule of Hindu law 
in this Presidency, that an heir is not liable to be sued for the 
debts of the person whose heir he is, except assets have come to 
his hands, — that is, he has acquired property by succession from 
the deceased debtor, and then only to the extent of such assets. 
Now clearly, as respects the polliem, the Defendant is not in that 
position. On the determination of the estate of his father by his 
death, the proprietary right to the polliem reverted absolutely to 
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J. a the Government, and by their fresh grant to the Defendant a 

1873-4 ixe wly created estate for life became vested in him. In this respect 

OolaoTppa *^® present case differs from the cases of Naragunty Luichmeeda- 

Chbtty i^amah v. Vengania Naidoo, and the Oolledor of Madura v. 

Hon. D. Ab- Veeracamoo Ummal, cited in argument from 9 Moore'e Indian 

Othbbs. Appeals, pp. 66 and 446. They were cases of disputed titles to 

» 

poUiems which were, it appears, hereditary. The Defendant, 
flierefore, is tiot liable as the personal representative of his father 
by reason of his possession of the polliem. 

*^ So far the learned Counsel for the Bespondent hardly contested 
seriously the non-liability of the Defendants (the AppeUants). 
His main argument was, that by the Plaintiff's loan the polliem 
had been saved from confiscation, and the grant of it secured to 
the minor, and that afforded an equitable ground for making the 
liability in the present case an exception to the general rule. 

^ It does not appear to me that the necessary effect of enforcing 
the attachment would have been to deprive the minor of a grant 
from the Government ; but even assuming that such would have 
been its effect, I can see no grounds of equity upon which to rest 
the Plaintiff's claim, which is, in effect, to treat the debt as a 
charge'^upon the minor's estate. The Plaintiff simply made the 
late zemindar his sole debtor for advances to enable him to protect 
his life interest by paying off the charge for arrears of peshcush. 
They stood, in short, in the relative positions of ordinary simple 
contract creditor and debtor. » • • . 

^* For these reasons I am of opinion that the decree of the Lower 
Court must be reyersed so far as it declares the liability of the 
Defendants in tespect of the revenue of the polliem. In other 
respects the decree will stand a£Srmed. I think the Appellants' 
costs should be paid by the Eespondent" 

** The only question is," said Mr. Justice Holhwayy " whether 
the revenues of a polliem, not hereditary, can be held liable for 
the debts of the previous holder. 

'^ The ground upon which it is sought to bind them is that the 
debts were incarred for the release of the estate from attachment. 
If this had been proved, and the present holder had taken the 
estate through the borrower, there would be no doubt of the lia^ 
bility, and the reason would be that the successor takes both the 
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rights and liabilities of him tinder whom he claims^ and must J. a 
discharge the latter to the extent of the assets taken. It is mme* I872M 
cessary here to advert to any exceptions. The reason why this oolIoappa 
role does not apply to the successor to a poUiem is that, as pointed OHarrr 
ont in 3 Madras H. 0. Bep. 303, there is no continuance of the How, P . Am- 
preyions estate ; the present holder does not succeed. «... 

^ What the advance of money preserved, if indeed it preserved 
anything, was the estate of the then holder. It had and could 
have no connection with an estate which had not then and might 
never have existence, since it wholly depended on the will of 
others 

^ The rule of law perfectly well established here is, that* a man 
must discharge the liabilities of him under whom he claims, to the 
extent of the assets taken. It foUoyrs that the assets so taken are 
the only fund upon which the creditor has a claim, and the nataro 
of the estate taken shews that its object matter is not assets, and 
for the simple reason that it was not taken from or through the 
debtor. I have no doubt that the decree of the Lower Court must 
be reversed so far as it seeks to fasten the debt upon the income 
of the polliem.'* 

No appeal was preferred against this decree within the six 
months allowed for an appeal to Her Majesty in CounciL But, on 
the 26th of April, 1871, the High Court of Madras heard and 
decided an appeal in a case in which one Lekkamani Ammal was 
the Appellant, and the Bespondents were the Collector of Tricki^ 
nopoly and the present zemindar of Marungiapuri (the case which 
forms the subject of the next Beport (1) ). 

As the decision in the last-named* case overruled the doctrine 
upon which the suit of Oolagappa Chetty v. Arlmthnot and OtJiers 
had been decided adversely to the Appellant^ and as the time for 
appeal to Her Majesty in Council had expired, the Appellant 
applied for special leave to appeal to Her said Majesty in Council ; 
stating, amongst other things, that the title to numerous estates in 
the Presidency of Madras depended upon the question whether 
unsettled polliems were held only for life, or for an estate of in- 
heritance, and that it was for the public interest that such question 
should be determined by a final decision. 

(1) Lf/ra, p. 282. 
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J. o. Her Majesty, by Order in Council, bearing date the 5th of 

i«73-4 February, 1872, accordingly directed and ordered that the Ap- 

OoLAOAPPA P^Ua^it should be allowed to enter and prosecute his appeal. 

Ohetty tijq appeal now came on to be heard. 

Hon. D. Ab- 

«^™^^N^ Mr. Field, Q.C., and Mr. J. B. Mayne, for the Appellant :— 

The history of the poligars is to be found in the Manual of the 
Madura District, compiled from official sources by Mr. Nelson, by- 
order of the Madras Government ; and in the Eegulations of 1802 
and 1822. It appears that excessive assessment produced rebel- 
lion, and that the Government afterwards contemplated a per- 
manent settlement of the rent to be exacted from each poligar ; 
but some of the poUiems were treated as only temporarily settled, 
and some were assumed for a time, in order to ascertain what they 
would yield. 

In the meantime a poligar in possession of his polliem, even if the 
assessment has not been permanently settled, can exercise almost 
every power which a proprietor in England could exercise. He 
lets land to ryots^ receives rent, pays peshcush to Government, and 
has, as it were, the fee simple ; and the Government may resume 
the land if he does not pay. On his death his son gets the land. 
He appears to be the owner, the Government shews no intention 
to interfere with his assessment, and credit is given to him as pro- 
prietor. In the present case the Appellant lent monisy to the late 
zemindaj: for purposes beneficial to him and to the estate ; the 
family does not contest it ; it is only the collector, as guardian of 
the minor, who disputes the claim ; it was admitted that this was a 
reasonable charge if the estate was liable to the debts of the an- 
cestor. There is no evidence of the nomination of the holders of 
this polliem by the Govenunent, or of any interference on its part. 
The Hindu family is a continuous institution; but with family enjoy- 
ment yon find family obligations. Even where an estate is held as 
a raj by a single member of an undivided family, those who are 
joint with him in family are entitled to maintenance. Wh^re the 
Government leaves a polliem in the possession of one family from 
generation to generation, this gives the poligar credit, and enables 
him to obtain advances. The razinamah is in the nature of a charge 
pn the polliem, and was made upon good consideration. Among 
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the Hindus, fvimA fa/Aey all property is hereditary. Even the J. a 
hnmblest village offices have a strong tendency to become here- 1873-4 . 
ditary. All property, being hereditary, is liable in the son's hands qolIoafpa 
for the debts of the father. The liabib'ty for debts is not only ^"^ 
le&:al, but religions. Sir Thomas Strange, Hindu Law, vol. i, Hon. D. Ab^ 

°^^ 1 1 1 . ; .1 . BIJTHNOT AND 

p. 166, states, as the two grounds on which a man takes property, Othbb& 
the duty of performing the obsequies, and that of discharging the 
debts : and in this respect he makes no distinction between .per* 
sonal and real property, ancestral and acquired. In the case of 
Htmooman Persatid Panday t. Musmmai Bdbooee Munraj Eaon^ 
weree (1) the Court says that the liability depends on the charac- 
ter of the debt, and not on that of the estate. The principle of 
the adverse decisions was an alleged universal rule, that no 
unsettled polliem could be hereditary; and therefore, if it be 
shewn that one unsettled polliem was hereditary, the principle 
fails. 

It appears from several Madras cases that unsettled poUiems 
might be hereditary. Madras Dec. 1857, p. 51 ; Madras Dec. 1860, 
p. 72 ; CdUeetor ofMadwra v. Veeracamoo Ummal (2). 

The collector gave no evidence of the actual history of the de* 
volution of the zemindary. The proposition on which the Court 
went was general, that no unsettled polliem could be hereditary. 
We submit that some unsettled polliems may be hereditary and 
some not There being a current of decisions that unsettled pol- 
liems were not hereditary, that point was not contested in the 
Court below ; but it was not admitted that any evidence applying 
to this polliem in particular, shewed it not to be hereditary, and 
we are not excluded from contending here that there is no general 
rule that an unsettled polliem cannot be hereditary. 

Supposing there were no evidence on either side, we say that 
polliems must be taken prima faeie to be hereditary, though there / 

are instances the other way. Even if a sunnud had been given, it 
would not be conclusive against us (3). It is common to take a 
new sunnud on descent even where the tenure is hereditary. The 
allegation that this property is not of a hereditary characteir rests 
on arguments from Beg. XXY. of 1802, which was explained by 

(1) 6 Moore's Ind. Ap. Ga. 421. (2) 9 Moore's Ind. A^. Oa. 446. 

(3) 14 Moore's Ind. Ap. Ca. 247. 
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J. C. Beg. lY. of 1822. The decisions of the Sudd^^r Goturt als6 rely oa 

I87a^ Beg. XXY. of 1802. Acts of the native Government in tntning 

OoLAOAFPA o^^'f ^o not shew that the Government had right, only iixAt it had 

Hon. d. Ab- Bengal Beg. 1793, preamble, recites the practice of Asiatic Go- 

BCTHNOT AND •^ o x x 

Othebs. vemments. There is a difference between the Bengal and Madras 
preambles ; but it is a mistake to suppose that the Madras Begula- 
tions recognise no proprietary right, except that which rests on a 
permanent settlement. There is no ground for holding that the 
estate of the zemindar is that of a tenant for life. If not hereditary^ 
he would be only at will — a squatter. In the west of India, large 
tracts are held by Nairs and others, without any sunnud, where ihe 
estates descend according to their own law. This interpretation of 
the Eegulation only applies to those who have got sunnuds. It takes 
away no rights. Beg. lY., 1822, means that the Eegulation is not 
to affect any class of property except as to the people who are to 
receive sunnuds ; leaving all others as befora 

If we suppose Beg. XXY. of 1802 had never been passed, and 
we go back to the old law, we find the property to be in the culti- 
vators. Government having a right to a share. 

In early Hindu society, there was no intermediate between the 
sovereign and the cultivator. Under Mahomedan law there were 
intermediates. Some Hindu tribes remedned imperfectly con- 
quered, and their chiefs retained greater power than elsewhere. 
This appears from the Fifth Eeport of the Select Committee of 
the House of Commons on the affairs of India (1812), and from the 
MaduMra Manual. The list of names in the Manual, pp.. 10-12, shews 
that the polliems were held by Hindus. Sir Thonun Munro^e ac- 
count, in the Appendix to the Fifth Beport, of the poligars of other 
districts, shews that their estates descended from &ther to son. 
The Government has treated them all as proprietors, haa assumed 
the land when the rent was in arrear, and handed it back eventu? 
ally. It has paid pension^ to the ousted zemindars, and accepted 
the surrender of the property from them when they thought the 
burden of the rent too great The permanent settlement was in-» 
tended for all ; but the Madras Government found it difficult to 
determine the annual demand in each case (1). 

(1) Pages 98-100, Part iv. Madura Manual, extra. Proo. of Board, 1815. 
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In the official CQrreBponde&ce, they speak of the poligar paying J. a 
his arrears on his restoration ; but they still use language shewing 1873-4 
they considered the property his. The reports divide the lands oolaoafpa 
into Government lands, where the Government is absolute owner <^*™TTt 
and makes its bargain with the ryots ; and polliems, in which hah. D. Ab- 

° . T BUTHKOT AKD 

Government takes the tribute, not claiming property. In a recent Othebs. 
case fh)m Oa/njam^ of an unsettled polliemy it was laid down that a 
sunnud is only intended to fix the amount of the revenue, not to 
recognise the title di the possessor of the land. The rights as 
between zemindar and ryot are the same, whether there is a 
sunnud or not. 

The razinamah was given for good consideration, and the Court 
ought to have declared in the terms of the razinamah. It is the 
practice of the Mofussil Courts to carry such agreements into 
effect. 

In the case of the Collector of Madura v. Veeraeamoo Ummal (1), 
the Government sued for possession by escheat for want of male 
heirs of a poUiem not held under Idimrari Surundf alleging that 
females were not competent to succeed to a polliem, though it had 
itself installed females as heirs; but the Privy Council sustained 
the decree of the Sudder Dewanny at Madras, which decided that 
a female was entitled to succeed as heir. No doubt the Sudder 
Court refused on that occasion to listen to the plea that the Go- 
vernment was entitled to appoint at will to such a polliem on the 
death of the incumbent, merely because the point had not been 
taken in the Court below ; but it would certainly have been taken 
in the Court below if it had been a sound argument. It was 
singular to sue for an escheat if the estate was not hereditary. 

The early Madras cases were decided without argument, and 
upon less information than the Courts now possess. The case of 
Naragwdy Luiehmeedavama v. Vengama Naidoo (2), shews that 
an unsettled polliem may be hereditary. But the Government in 
that case would not select, but gave leave to the Applicant to sue 
as heir, and left it to the Court to say who was heir. This is &tal 
to the argument that polliems are not hereditary ; for if Govern- 
ment had a right to appoint, it would have appointed. In the 
present case it was for the Defendant, the collector, to prove his 

(1) 9 Moore's Ind. Ap. Ga. 446. (2) 9 Moore's Ind. Ap. Ga. 66. 
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J. 0. assertiou that the poUiem went by the appointment of (xoyem- 
1873-i rnent* 



Chcttt ^' Forsyth, Q.O.y and Mr. S. O. Merivals, for the first Be« 

*^^iEB8^ The history of the polliems shews that the Government treated 
the poligars not purely as landowners, but changed^ assumed, re- 
stored, and dealt with their estates in various ways. The poligar 
I was originally an ofiScer and not a proprietor, and the language of 
the Madras Begulations shews that he was only to acquire pro- 
prietary rights on receiving a sunnud after the Government had 
made a settlement of revenue with him in perpetuity. It is for 
the Appellants to shew that the estate was hereditary, and they 
have adduced no proof of it. No doubt the Government has 
usually appointed the heir upon a vacancy, and people seeing 
father followed by son, think the property must be hereditary, 
just as the eldest son of the Sovereign is popularly supposed to 
be Prince of Wales by right of birth, though, in fact, he ia always 
created Prince of Wales. 

Though the succession continued in the same family, it is not 
right, in the absence of all evidence, to presume that the tenure 
was hereditary. The report of the case of Lekkama/ni v. Zemindar 
of Marungapuri (1) shews that the Judges thought that there was a 
great variety of tenures. In some cases, owing to the remissness of 
Government, no appointments were made by the Government. In 
others, nominations were made by the Government, always choosing 
in the family, and generally the eldest son. Probably they merely 
appointed without giving a sunnud on the occasion. In this 
case the zemindar contracted a debt and the creditor sued him ; 
and upon his death his son was not made party, but a fresh pro- 
ceeding was instituted, treating the son as a stranger* The order 
of Court required that heirs should be nominated, which implies 
that they required nomination. The son required no nomination 
to constitute him heir-at-law, though he was not entitled to the 
polliem without nomination. 

In the Marungapuri case the Court examined the evidence 
adduced to shew that the Government appointed. Where property 

(1) 6 H. C. Mad. 226. 
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in anything is predicated — as it is said in the Regulations that the j. o. 
Government has the proprietary right — it must be assumed to be 1878-4 
absolute until the contrary is proved ; and the fact that the heir qolaoTita 
was usually appointed does not take away the right of Govern- Chktty 
ment. This is a v^ry peculiar property ; it had its origin before Hon. d. Ae- 

BUTBN(^ AND 

the days of the British Government, but we acknowledged it. OrHuta. 

It is not denied that^ by special grant of Government, a poUiem "~~ 
may be hereditary. In the Naragunty Case (1), Government had 
granted a poUiem to a man and his heirs, and the question was 
who was his heir. In that very case it appears that in 1866 the 
only surviving representative of the eldest branch of the family 
was nominated by the Governor of MadrM in exercise of his 
prerogative. If the son takes, not as heir but under the appoint- 
ment, this property cannot be answerable for the father's debt. 

It was assumed in the Court below that the general law was, 
according to repeated decisions of the Madras Court, that poUiems 
for which no sunnud had been given were not hereditary, but 
subject to appointment by Government ; hence no evidence was 
offered to shew that this polliem had gone by appointment. 
If this is not held to be the general law, the case ought to be 
remitted to the MadroA Courts for the purpose of taking evidence 
on the subject. 

It was then mentioned to their Lordships that an appeal from the 

High Court of Madras in the Marungapwri case was coming on for 

hearing at an early date, and it was ordered, by consent of the 

Counsel on both sides, that the further argument of the present case 

should stand over till the Marungajpuri case was before the Com- 

mittee 

(I) 9 Moore's Ind. Ap. Ga. 60. 



VOL.L U 



282 INDIAN APPEALS. [L, B. 



J.O. THE COLLECTOR OP TRICHINOPOLY 

1874 (as BEPRESENTING THE INTEREST OF THE » APPELLAKT ; 

JunlA,15, GOVEBNOB OP POBT St. GeORGE) . • • 

March 13. ^^^ 

— LEKKAMANl (first Widow op the late | 

Zemindar) since deceased, and the ZE- > Respondents. 
MINDAR OF MARUNGAPURI . . . | 

PEDDA AMANI and CHINNA AMANI j 
(second and third Widows op the late I Appellants ; 
Zehindab) I 

AND 

THE ZEMINDAR OP MARUNGAPURI . Respondent. 
On Appeal from the High Cowrt of Judioaiure at Madras. 

The affirmative words of the 2nd section of Madrw Beg. XXV. of 1802 
did not either give new rights to the owners of lands not permanently assessed 
or take away from them any rights which they then had. It merely vested 
in all zemindars an hereditary right at a fixed revenue upon the conclusion 
of the permanent assessment with them. 

The words " proprietors of land,** as used both in the Bmgai Code of 1793, 
and in the Mtidras Code of 1802, refer to ** zemindars, independent talook- 
dars, and others who pay the revenue assessed upon their estates imme- 
diately to Government ;" and the words *' proprietary possession,** as used in 
the recital of Madras Beg. XXV. of 1802, must also be read in a similar 
' sense as meaning the possession and rights of a ** proprietor " in the technical 
sense in which that word is used, viz., the person who pays the revenue 
immediately to Grovemment* 

The preamble of Madras Beg. XXV. of 1802 recognises the right of 
private property, and does not assert a right on the part of Government to 
deprive or dispossess zemindars in their lifetime, or their heirs after their 
deaths, for the purpose of transferring their rights to Government, or to new 
holders at the will of Government, independent of any considerations con- 
nected with the realization^f revenue. 

The object of the Madff^ Beg. XXXL of 1802 was only the protection 
of the revenue from invalid lakiraj grants, and to provide for the mode of 
trying the validity of the titles of persons claiming to hold their lands 
exempt from the payment of revenue ; it was not intended to confer upon 



* Present: — ^The Bight Hon. Sib James W. Golvilb, The Bight Hon. Sib 
Babnbs Peacock, The Bight Hon. Sib Montagub £• Smith, and Thb Bight 
Hon. Sib Bobebt P. Gollieb. 
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GoyerniDont any title which did not then exist. The wr^rds ** alienations of , ^ 

land '* refer not to mere transfers from one proprietor to another, hut to grants 

for holding lands exempt from the payment of revenue, ^zjz 

A polliem may he hereditary though not permanently settled under Reg. The 
XX 7. of 1802 ; and the existence of a proprietary estate in polliems or other Colueotobof 
lands not permanently asseifised, and the tenure hy which it has been held, Tbiohinopolt 
are judicially determinable on legal evidence. Lekkamani 

The polliem of Marungapuri ie an ancestral hereditary tenure, and not and Otubrs. 
BXibje«jt to the appointment of Government. """"^ 

In India, the proof of possession or of receipt of rent by a person who pays 
the land revenue immediately to GK)vernment is prima facie evidence of an 
estate of inheritance in the case of an ordinary zemindary. The evidence is 
still stronger if it be proved that the estate has passed, on one or more occa- 
sions, from ancestor to heir. There is no difference in this respect between a 
polliem and an ordinary zemindary. The only difference between a polliem 
or zemindary which is permanently settled and one that is not is that, in the 
former tbe Government is precluded for ever from raising the revenue ; and, 
in the latter, the Government may or may not have that power. 

A child, born in wedlock, of a Hindu husband and wife, is not rendered 
illegitimate by the circumstanoe that he was begotten before their marriage. 

J HE suit which gave rise to this appeal was brought in the Oivil 
Court of TriMnopoly, by Lekkarruiniy the first widow of Tervmalai 
Puchaya Naiker, the late zemindar of Marunffapuri, to recover, as 
his heiress, amongst other things, the Tillages attached to the 
zemindary. The suit was brought against the Collector of Trichi" 
nopoly, as the agent of the Court of Wards in charge of the zemin- 
dary, on behalf, and as the guardian, of Renga Kishna Mu/thu Vira 
Puehdiya Kaickar, a minor, who was the half-brother of the deceased 
zemindar, and who, after his death, had been recognised by the 
Government as the zemindar. At the time of the late zemindar^s 
death, he and his half-brother, the minor, were members of an 
undirided family, and, consequently, if the estate was hereditary, 
and the minor was legitimate, he was the heir of the deceased 
zemindar (1)» 
The prindpal defences set up by the collector were-* 
1. That no istimrari sunnud(2) had been granted for the zemin* 
dary, and that it was an unsettled polliem ; that after the death of 
the late zemindar the right to nominate a successor to him was 
vested in the Government ; that the Gk)vernment had granted the 
zemindary to the minor Benga Kishna ; and that this, being an 
act of state, could not be questioned by any Municipal Court. 

<1) 9 Moore's Ind. App. Oa. 66. (2) See supra, p. 270. 

U 2 
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J. 0, 2. That, even if an istimrari snnnud had been granted, and the 

1874 poniem had been settled, the minor, as the undivided half-brother 
Thb of the deceased zemindar, would be the rightful heir thereto. 
Tm™LS ^*^® ^*^w disputed the legitimacy of the minor, and the follow- 

•• inff were the principal issues laid down for trial : — 
laxKAMAm *; ____ , , >- . , 

Am> Others. 1. Whether the Court was competent to entertam the suit. 

2. Whether the half-brother of the deceased zemindar was his 
legal heir, or whether the Plaintiff herself was entitled to succeed 
to the zemindary. 

3. Whether the minor was the half-brother of the deceased 
zemindar. 

Subsequently, the minor, having attained his full age, was ad- 
mitted as a supplemental Defendant in the suit ; but the first 
Defendant, the collector, was also allowed to be heard in defence. 
Whereupon the first Defendant^ the collector, having been exa- 
mined as a witness, the Judge held that it was conclusively proved 
that the zemindary was an unsettled polliem, and that the right 
of succession having been declared by the highest authority to be 
vested in Grovernment and not in the line of lineal succession, it 
followed that that right could not be called in question in that 
Court. He, therefore, found the first issue in fistvour of the first 
Defendant, and dismissed the Plaintiflfs suit with costs. 

The Plaintiff appealed to the High Courts and made only the 
second or supplemental Defendant, the half brother, Bespondent. 
Whereupon the collector presented a petition to the High Court 
stating that it was contended on the part of the Appellant that 
ihe zemindary was not an unsettled one, and consequently that 
the Oovemm^at had no right to interfere with the succession 
thereto on the death of the zemindar, and that the Government 
was interested in the decision of that question ; he therefore prayed 
that he might be made a party to the sui^ and allowed on behalf 
of Government to defend the appeal. 

On the 17th of June, 1870^ the petition of the collector was 
dismissed. ^ 

Another petition to the same effect was subsequ^itly presented 
by the collector^ the Government offering to forego all claim to 
costs. Whereupon it was ordered that the applicatiou should be 
admitted on condition that, in the event of the appeal being dis- 
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missed with costSy no more than the costs of one Respondent should j« o. 
be allowed against the Appellant 1874 

Thus the collector, who was originally a Defendant merely as qi^E 
agent of the Court of Wards and as guardian of the minor zemin- Sjjif^" ®' 
dar Benga Kishna, became substantially a party to the suit on v. 

behalf of and as representing the interests of Government. The ^hd OthebL 
appeal came on to be heard before the High Court who, at the "^ 
close of the arguments on the first day of the hearing, were of 
opinion, for the reasons specified in their judgment, that upon the 
case presented by the record returned to the Court the decree of 
the Zillah Court could not stand, and they adjourned the further 
hearing of the appeal ; afterwards, haying obtained all the evidence 
which the parties were able to adduce with respect to the pro* 
prietary right of the late zemindar, and having heard the case 
fuUy argued, they delivered judgment. 

In the first place, they held that the Grovemment proceedings 
admitting the minor to the succession did not amount to an act of 
state, which debarred the cognizance of the suit by a municipal 
Court 

The correctness of their decision upon that point was not dis* 
puted in the appeal to the Privy Council. 

They then proceeded to consider the question whether the estate 
of the late zemindar was hereditary, or whether he had merely an 
estate for life. They held that the polliem was an ancestral here- 
ditary estate. 

They said in their judgment — 

** With respect to the proprietary right poBsessed by the late zemindar, there 
is now before the Court the whole of the evidence which the parties have been 
able to adduce, and we have had the advantage of hearing the case ably argued. 
The question for determination is, whether he had vested in him an hereditary 
estate, which passed on his death to his heir in the order of legal succession, as 
the Plaintiff contends, or an estate for life, on the t^mination of which the right 
to dispose of the property reverted to the Government as the Defendants contend. 
The villages and lands mentioned in the plaint form one of the Manapuri polliems^ 
but the estate and the holder of it have been commonly given the designations used 
in the plaint, of zemindary and zemindar ; it is, however, a conceded fact that no 
istimrari sunnud granting the estate under Beg. XXV. of 1802 has ever existed ; 
and the positions advanced on both sides, stated sunmiarily, are on behalf of the 
Plaintiff, that there is sufficient evidence from which to draw the inference that 
the property had been permanently assessed; but, if not, that the tenure by 
which the polliems not permanently assessed are held had not attached to it as 
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J. Of ^^ essential incident the limit of the life of the holder, bat that, both historically 

■t^A and by judicial authority, the tenure is rather shewn to be in its nature hereditary 

^-Y^ or for life, according to the nature of the grant creating it, and that in the present 

Thv case the evidence proved the polliem to have been held as an hereditary estate." 

GOLLECTOB OF 

TaiomNOFOLY Then, after reviewing the anthoritiesf, the evidence, and the 
Lkkkahavx arguments of counsel, they proceeded — 

AEID OTBBlZa. 

— ~ ^ Upon the whole, we are of opinion that it has been established as strongly as 

a claim of this nature can be expected to be proved, that the polliem in dispute is 
an ancestral hereditary estate which has devolved through several generations in 
the ordinary course of legal succession. Almost everything tending to this con- 
clusion that oould reasonably be looked for, it seems to U8| exists, save the grant 
of a sunnud under Reg. XXV. of 1802 ; and that is not, in our judgment, made 
by law indispensable, except to render the revenue assessment permanent. It 
follows that the right of succession contested in the present suit depends upon 
the question raised by the second issue in the suit, whether the second Defendant 
is the legitimate brother of the late poligar^ Terumdlai Puehaya Naiher. If so, 
he is the rightful heir to all the property claimed in the plaint, no division having 
taken place between him and his deceased brother. But if illegitimate, he has no 
right to any portion of it. No addkional issue is necessary." 

An issue was then directed to try whether the half-brother was 
legitimate or not. 

This issue was found by the Zillah Judge in favour of the half- 
brother^ and his decision was confirmed, on appeal, by the High 
Court of Mad/raSy and the suit of the widow was dismissed with costs* 

The Collector of Triehinopdly^ as representing the interest of 
the Governor of Fort St. George in Oouncil, appealed against so 
much of the judgment of the High Court, dated 26th of April, 
1871, as decided that the succession to the polliem, the subject of 
the suit in particular, and to unsettled zemindaries or polliems 
in general^ is a matter cognizable by the Civil Courts, and not 
dependent on the will of the ruling power, and that an istimrari 
sunnud is not necessary to constitute such zemindaries or polliems 
hereditary estates. The original Plaintiff having died, two junior 
widows of the late zemindar named Pedda Amam and Chmna 
Amcmi obtained leave to appeal to Her Majesty in Council against 
the decree ^liYieT^hj Lehhamanis suit was dismissed with costs, and 
an order having been afterwards passed that the two appeals 
J. a should be consolidated, and be heard upon one printed case on 
1874 each side, they now came on to be heard. 

Mr- Forsyth^ Q.C., Mr. Macj^herson^ and Mr. /. B. Norton^ 



Jan. 14. 
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appeared for the Appellant and the second Respondent in the first J. c. 
appeal, and the Respondent in the second appeaL 1874 

Thb 

Mr. J. D. Mayne^ and Mr. F. 0. J. Millar, appeared for the golleotob of 
first Respondent in the first appeal, and the Appellants in the Tbiotoopoly 
second appeaL Lemamaki 

The appeal of Oolagcuppa Ohetty v. Arbuthnot, in which the same 
point of law as to the polliem tenure was involved as in the appeal 
of the Collector of J^riehinopdy, and which had for that reason 
been ordered to stand over until the hearing of the last-named 
appeal (1), was also placed in the paper. 



The appeal in the case of Pedda Amcmi and Ohinna Amani J. 0. 
against the zemindar of Marwnffopuri, which involved the question 1874 
of the legitimacy of the half-brother of the deceased zemindar, pbdda Amam 
was, by direction of their Lordships, first heard. ^^"^ 

The facts of the case sufficiently appear from the judgment „ «• 

•^ ^* •» -o Zemindabof 

Mabxtnga- 

Mr. J. D. Mayne, and Mr. J^. C. J. MiUar, for the Appellants. p^^* 
The following authorities were cited : — 

Manu, ch. vi., ss. 35-37 ; ch. ix., §§ 8, 158-161, 173, 180 ; MU. 
Ch. I., s. 11, §§ 1, 2, 8, 19 [Ed. Stokesl p. 410 ; 3 Dig. pp. 156, 173, 
224, 271 ; Smriti Chandriha, ch. x., §§ 1-5, 12, pp. 151, 156 ; 
Madhaviya, §§ 27, 32, pp. 20, 24 ; Mayukha, ch. iv., s. 4, §§ 41-46 
[Ed. StoJcesl p. 57 : Datt. Miman., S. I. §§ 33, 35, 64 ; Datt. Chand. 
S. L §§ 8, 9 [Ed. Stokes], p. 630 ; Norton, L. 0., pt. iL p. 495. 

At the close of the argument for the Appellant, their Lordships, 
without calling upon the Counsel for the Respondent, proceeded to 
pass judgment, which was delivered by 

The Right Hon. Sir Babnes Pbaoook : — 

Their Lordships are of opinion that there is no ground for inter- 
fering with the decision of the High Court of Madras upon the 
issue of legitimacy. They think there is sufficient evidence that 
the second Defendant was the legitimate brother of the deceased 

(1) Supra, p. 281. 
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J. c. poligar. There is some express evidence as to the marriage 

1874 having taken place, and there is no doubt whatever that the lady, 

Pedd4 Amani ^^® mother of the second Defendant, was taken to the palace of 

Anp Ohinna j^{g father for the purpose of being married. It may be taken as a 

V' fact that the marriage was interrupted, but there is evidence from 

MARUNaA- which it may be presumed that, notwithstanding that interruption, 

^^"^' a marriage did take place between the father and mother of the 

second Defendant prior to his birth. 

In the document put in by the Defendant, which is called 
a deposition, but which appears to be more in the nature of a 
petition or urzee, as it is called, made by the deceased zemindar, 
the half-brother of the Defendant, on the 15th of May, 1854, 
shortly after the death of their father, he says : " Ere this I have 
reported to the talook, as also to the huzur, the circumstances of 
the death of my father, Muthoovera Fuchaya Naiker, which 
occurred on the 25th of April of this year. Of the six wives 
married by my father, the first, AhJcamani, being issueless, and I 
being the son of the second wife, and eldest son, my father, while 
alive, in the presence of all the people, invested me with the 
pattam, according to the right of succession in our family, and the 
custom prevailing among our caste, and delivered to me all the 
insignia of the pattam, consisting of weapons, &c. I pray, there- 
fore, that the sanction of the Government may be obtained, de- 
claring me entitled to the said zemindary.'* Then he says : — 
*' From the genealogical tree now presented to the Sircar, shewing 
the particulars of the descendants of the said zemindars from the 
time of the settlement, and which bears the signature, of myself 
and others, the names and descendants of my ancestors, and other 
particulars can be ascertained." In the genealogical tree which 
accompanied that document the lady, the mother of the second 
Defendant, is described as the fifth wife of his father. The first 
wife of his father is Akamaniy and then comes Appamani as 
the fifth wife — that is the mother of the present second Defendant 
— and then the present second Defendant himself is mentioned as 
her son, ** Renga Kishna Muthu Vira Puchaiya Naickar, three years 
old." If it be taken as a fact that the boy was then three years 
old, that would make his birth about May or June, 1851, to which 
date we shall have presently to allude. 

In addition to the last-mentioned document there is a petition 



VOL. L] INDIAN APPEALS. 289 

of the late zemindar, dated the 2l9t of January, 1862. He there J, a 
says : ^ My deceased father, who was the late zemindar, has left 1874 
but two sons, viz., myself and my younger brother," Then he pidda Ajuki 
says in another part : ** The said OvalapfanayakoM is the son ^*'aiS"^ 
the whore KaniimaU^ and is a tenant under me in Marungapuri" «* 
Therefore he puts the second Defendant in that document as his 
brother and Ot;a2a2>pana as a bastard. This is a document in which 
he requested the Oourt ^that the statement made by the said 
OvcJappana to the effect that he is the son of my leither may be 
set aside, and that the petition presented to the same effect may 
also be rejected." Therefore he treats the second Defendant in 
this suit as being his brother in a petition in which he wished to 
have the statement of another pen on that he was his brother set 
aside. Then there is a document. No. 13, made by the late 
poligar, in which he says : ^^ As I am suffering much from a boil 
on my back, and as I do not expect to live long, I have, according 
to the custom of our caste, caused my younger step^brother (mean- 
ing half-brother) Benga Kishna Muthu Vira Puehaiya NaiekoTy 
aged iSfteen years, to be invested with the pattam, there being no. 
son to me, and appointed my cousin Meilaramain a manager, to 
continue till the boy shall come of age to manage the affiurs of 
the zemindary according to usage. I pray, therefore, that your 
honour will on this ground be pleased to consider my said younger 
brother as myself, and treat him with the same amount of kind- 
ness as you have shewed me hitherto." Then there is a document, 
which is a petition signed by the present Plaintiff, in which she 
declares the second Defendant in this suit to be the present 
zemindar and the younger brother of the deceased zemindar* 
Further, there is a very important document, a statement made 
by the three widows of the late zemindar, in which they say that 
the second Defendant, " whom we now wish to get invested with 
the pattam, is the son of Kammamani, the legally married wife of 
our father-in-law.'' The said '* Kammamani is now alive ; the said 
ammal (lady) also lives jointly with us." Is it likely that the 
wives would have allowed the lady to live with them if she had 
not been married ? 

The next document is an official report of the tehsildar to the 
acting Collector of Trichinopolt/, dated the 27th of July, 1864. 
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J. 0. lie says : ^' I have received the Order Na 108} direetiog me to 
1874 inqaire into and report upon certain drcnmstanoes relating to the 
Pbdda amahz demise of Tervmalai Puehaya NaiJcer, zemindar of MarungapfMri, 
^^ Ai^n "^ attached to this talook. In obedience to the said order I proceeded 
«• to Marunffopwri immediately, and, in the presence of Kristna Bow, 
Mabttnga- the sab-magistrate of that division^ caused the three widows of the 
f^' deceased zemindar to remain behind the screeni and caused also a 
confidential woman to see them, and took do>m the statement 
giren by them, and haying received their signatures and those of 
the witnesses therein, I have enclosed the said statem^t herein.'' 
So that this statement, in which they say that the lady was the 
legally married wife of their father-in-law, was taken in the pre- 
sence, not only of the attesting witnesses, bat also of the sub- 
magistrate and tehsildar. 

Now, it is said that the document signed by the late zemindar 
just before his death, and the document which was signed by the 
three widows, of whom one is the Plaintiff, was obtained through 
the instrumentality of the cousin, who is said to have been, 
appointed as the agent of the second Defendant. But there is no 
evidence whatever given in the cause to shew that the deceased 
zemindar was imposed upon by the cousin, or that any undue in- 
fluence was exercised over him to get him to make that statement^ 
nor is there any evidence to shew that the statement which he 
made was not made with the full understanding of what he was 
then stating; 

In the second paragraph of the plaint the Plaintiff, the eldest 
widow, says : — *^ On the day preceding his death," — ^that is, the 
death of the late zemindar, — ''he made an arrangement consti- 
tuting me as his heir to the said zemindary, and directing that the 
two junior widows, named Fedda i&snam and Ghiwaa Amomiy should 
remain under my protection ; that Terumalai Fuohaya Naiker, a 
cousin of the deceased, should, on my behalf and under my orders, 
have the management ; and that after my death the said widows 
should eujoy the estate successively." No document to that effect 
has been proved, nor has any evidence been given of the truth of 
the statement. Then, in the fifth paragraph it is stated : — " On 
making proper inquiries I ascertained that during the time I and 
the others were sunk in sorrow on account of our husband's death. 
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Tmmnalai Puehojfa Nadker, the oonsin aforesaid, ivfao I believed J. 0. 
was managing the affairs of the SEemindary on my behalf, aocordingi 1874 
to my husband's directions, had, in coUnsion with K^ra Mooddy pbdpa amavi 
Navamtha Krithnama PiOaif, at a time when my other servants in ^^^^ ^^ 
the palace were under his control, concealed my husband's arrange- «• 
ments, and the real nrzee he (husband) addressed to the collector; Mabunga 
that he had represented to the collector, the tahsildar, and others, t^ 
that my late husband installed as zemindar the minor,"— -that is, 
the second Defendant—^ who has no connection whatever with the 
zemindary, and that he, my husband, had addressed an urzee to 
the collector, appointing him, the cousin, as manager for the said 
minor ; and that he had conducted certain proceedings by which 
the zemindary has been placed under the management of the 
Court of Wards on behalf of the said minor." Now, there is no 
proof whatever of that allegation. We have^ therefore, the admis- 
sion of the late zemindar that the second Defendant was his 
brother, and we have also the admission of the Plaintiff, and the 
other widows of the deceased zemindar, that the second Defendant 
was the son of the lawfully married wife of his lather. 

Now then, what evidence has been given to disprove that &ct ? 
It is said that the marriage was to have taken place in the month 
of Avani The lady, it is proved, was carried to the palace for 
the purpose of being married, and she has given her own evidence 
in the case, and has sworn to the fact of a marriage having taken 
place. There is no evidence whatever to shew that her parents 
ever complained that she had not been married, or that she was 
detained in the palace by the deceased poligar against her will, or 
that he had taken her there under pretence of marrying her and 
had then refused to do so. No evidence of that sort has been 
given, and if the case were true that he had not married the 
lady, one would expect that some evidence would have been given 
to shew that the father and mother of the lady had complained of 
the manner in which their daughter had been treated, and that 
they had been deceived in allowing her to go to the palace, under 
the pretence that she was to be married. 

It is said that the Defendant's evidence is disproved by the fabt 
of some of the witnessee of the Plaintiff shewing that no marriage 
did take place, and also by the evidence of the Defendant's 
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J. a witnesses in wUcIi they state that the marriage took place in the 
1874 month of Avani, Great reliance is placed upon the witness who 
PisDnTAHAin ^ stated to be the priest of the family. But although he is now the 
AND Chikna priest, and states that he is the priest^ he was not the priest at the 
«• time when this marriage took place. He could only have been 
Mabunoa- eighteen years of a^ at that time. He gave his eyidenoe in the 
year 1871^ and he then stated he was thirty-eight years of age. 
That would make him about eighteen at this time, and he says 
that the marriage was celebrated in the montiii of Avani of 1850. 
NoWy thdr Lordships do not think that the marriage did take 
place at that time, but the witness was speaking merely from 
memory, and the fact of his stating that it was in the month 
of Avani does not necessarily prove that the marriage did not 
take place at any other time. The next witness says that the 
marriage took place only on the day fixed in the first instance, 
but this witness, who was not the priest of the family, but merely 
a cultivator, gives evidence that the marriage did take place, and 
he says it took place only on the day fixed in the first instance* 
If he is supposed not to have made a mistake, but to have 
wilfully stated that the marriage actually took place on the day 
originally fixed, for the purpose of making the child appear to be 
legitimate, and to have stated that falsely, then he may be dis- 
believed altogether; but you are not to take his evidence, and 
say that because he states that the marriage took place only on. 
the day fixed in the first instance, when it is proved by other 
evidence that it did not take place on that day, that he has 
proved that the marriage did not take place at aU in the fetce of 
the admission and conduct of the Plaintiff and of the other 
widows, and of the statement of the deceased poligar, 'that the 
Defendant was his legitimate half*brother. Their Lordships are 
of opinion that there is sufficient evidence of the legitimacy, and 
that there is no sufficient evidence on the other side to rebut it or 
to shew that a marriage did not take place, or that, a marriage 
having taken place, it took place after the birth of the child. 

That being so, their Lordships think that the High Court came 
to a correct conclusion that a marriage did take place between 
the father and mother of the child prior to its birth; and, 
assuming that the High Gourt are correct in finding that the 
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child, althongh bom after marriage^ was procreated or begotten ;r. 0. 
before the marriage took place» their Lordships are of opinion 1874 
that that Ooort came to a right oondnsion, in point of law, that pkddTamani 
the child was legitimate. and Chinna 

The point of illegitimacy being established by proof that the « 
procreation was before marriage had never suggested itself even to Mabunga- 
the learned Counsel for the Appellant at the time of the trial, nor ^^ 
does it appear, from the authorities cited, to have been distinctly 
laid down that, according to Hindu law, in order to render a 
child legitimate the procreation as well as the birth must take 
place after marriage. That would be a most inconvenient doctrine. 
If it is the law, that law must be administered. Their Lord- 
dups, however, do not think that it is the Hindu law. They are 
of opinion that the Hindu law is the same in that respect as the 
English law. 

Under these circumstances, their Lordships are of opinion that 
the High Court came to a correct conclusion in finding that the 
Defendant had made out that he was the legitimate half-brother 
of the deceased poligar ; and that, being members of an undivided 
family, the polliem descended to him. 

That disposes of the cause; for, if the Defendant is the heir of 
the deceased poligar, the widow can have no claim. The decree 
of the High Court was correct, and her suit must be dismissed. 

Their Lordships will, therefore, humbly recommend Her Majesty 
that the judgment of the High Court be affirmed, and the widow's 
appeal dismissed with costs. 



The question of law on the Collector's appeal, which applied j. o. 

almost equally to the appeal in the case of Oolagappa Chetty v. t874 

Arhuthnot^ turned upon the history of the poUiem tenures and the rp^^ 
legislation which had taken place with regard to them. The ^^^^^^^ 

view which the Judges of the High Court of Madras took of the «. 

general results of the decided cases and of the voluminous evidence — 

in the cause, will appear by the following extracts from their cmmT^ 

judgment, against which the collector's appeal was brought (1). h n d a - 

^ The combined effect of the judgments in all the cases does buthnot. 

(1) 6 Mad. H. 0. Rep. 208. 



I 
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J. 0, not» it appears to ns, amoant to any deliberate adjudioation as to 

1874 the poUiem tentue being of a definite natnre, but does go tiie 

^^ length of giving the vreight of judicial acceptance to its being 

Odllbctob OF legally either hereditary or for life, according to the express or 

V, implied grant establkhed in each case. 

** Hie authority of judicial decision cannot therefore be held to 

^^m^^ preclude the contentions on either side as to tiie estate held by 

„ ^ . the late zemindar ; but we think it throws on the Defendants the 

Hon. D. Ab- ... 

BUTHNOT. burden of sustaining their contention, that his estate, from the 
— very nature of the tenure, was Umited." 

^The name ^ poUgar ' appears to have been applied before the 
Maharatta invasion to persons holding in the southern and western 
portions of the Madras Presidency the position of those who had 
acquired the name of zemindar in the northern districts. And 
substantially the history of the two classes is similar. Originally 
the descendants of officers of police and revenue agents of Hindu 
sovereigns, they advanced themselves to the positions of chiefs, 
maintaining military forces, and possessing fortresses and strong- 
holds. As such they were employed by Mussulman rulers in 
upholding subjection to their government and managing the col- 
lection of revenue. And although (as remarked by Mr. Mount- 
sbwart Elphinrione in his ^ History of India ') it seems doubtful 
whether they were more than chiefs enjoying some degree of 
independence before the time of Aurwngazib, yet in later times, 
by embracing the frequent opportunities for refractoriness and 
the extension of their power afforded by the weakness and ineffi- 
ciency of the ruling power, they reached to the independence of 
tributory feudatories and proprietary holders of land, and that 
position they or their descendants were in general ' permitted to 
enjoy hereditarily down to the establishment of British €k>vem- 
ment. That permission, however, cannot be pronounced to have 
amounted to a positive recognitk>n establishing their assumed 
rights generally (except, perhaps, as respects a few who traced 
heirship through a long descent from rajahs or officers who had 
received villages in inam), because of their not unfrequenily 
having been deprived of their rights. But it can hardly be 
doubted that it was decisive and extensive enough to give strong 
claims to such a recognition. Indeed, the Company's officers 
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ftppeaied to have ftt first regarded tbem as already possefisiDg j.o. 
established titles as landed proprietors ; and although that view i874 
vns after a time modifiedi nothmg was done indicating anj rp^^ 
donbts as to the strength of the claims of both zemindars and Oollbotob of 

O ^ TSIGHINOFOLT 

poligars to be secured in such titles, or any wish in opposition v. 

to a compliance with such claims. *_ 

^ Among the first acts of the Company's government were the ^^q^^^ 

reinstatement of some poligars who had been driven out of their „ «• ^ 

' ° Hon. D. Ab- 

polliems, and the confirmation of the others (save a few who con- bitthkot. 
tinned rebellious) in the enjoyment of their estates, upon the *""" 
conditions of rendering to the Gtovemment their tribute and 
services (which were soon after converted into an increased jumma 
or rent adjusted according to the productive value of the lands), 
and of the regular letting of their lands to ryots for cultivation ; 
and when subsequently disturbances were caused by the poligars 
of some districts, the Government, in the course which was deli- 
berately decided upon and pursued, treated them as insubordinate 
landowners who exercised powers incompatible with the position 
of subjects and paid an insufficient jumma. They were coerced ^ 
to surrender all their civil and military administrative powers, and 
had their jumma increased to a new temporary assessment to an 
amount which left them more of the returns from the land than 
was consistent with any other position than that of proprietors, 
When, again, on the recurrence, after such assessment, of rebel- 
lious conduct on the part of some poligais in the Tinnevetty 
district, their poUiems were taken fttmi them ; some of the lands 
were added to the holdings of other deserving poligars. Other 
poUiems, too, that were given up to the Grovemment because of 
the discontent of the holders with the new assessment^ in order 
that their actual productive qualities might be known, were, upon 
the proper rates of jumma being fixed, returned (with the exoep* 
tion of one or two sequestered on special grounds) to the fDrmer 
holders, and in one or two instances at least to the heir of a former 
holder. All these occurrences appear to have taken place before 
the close of the last century, and the only change since made has 
been the bringing of some polliems under the permanent settle- 
ment, and the assessing of the others on the principle of the 
permanent settlement ; and that all were not brought under the 
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X 0. permanent settlemeat was, there can be little doubts owing solely 
1874 to the need for that cautious experience which the board of direc- 
"^ tors urged on the Madras Government in 1801 and subsequent 
Collector of years, in consequence of the reasons and objections of the Govern- 
V. ment a:gainst an irrevocable settlementy founded upon grounds of 
— ' state policy. On the nature and effect of these settlements we 
Chmot^ shall have to observe when we allude presently to the proceedings 
Hon d Aa- ^^ ^® Board of Revenue of the 14th of January, 1813. 
BUTHNOT. « This review of the salient points of the history of poUiems, 
found in the report of the Select Committee (1)^ confirms the impres- 
sion derivable from the reported cases^ in which titles of poUiems 
have been contested ; and we think that it is sufficiently apparent 
that polliems, before the passing of Beg. XXY. of 1802, had been 
acknowledged to be what they have since been dealt with as — 
proprietary estates held under the Government by either a here- 
ditary tenure or a life tenure. Kow, applying this result to the 
Begulation, we have next to consider whether, in regard to polliems 
not permanently settled, it has the effect of declaring positively a 
different view ; namely, as to the past^ that private proprietary 
estates were not existent before ; and as to the future, that they 
would exist oMy when created hereditarily by a sunnadi-milkiut-i- 
istimrar, upon a permanent assessment being fixed under the 
Eegulation.'* .... 

^ For these reasons we are of opinion that the zemindars and 
poligars, and others in a like position, and occupying tenants, 
possessed different proprietary rights in land, by recognition of 
the Government, before the passing of Beg. XXY. of 1802 ; that 
by it the Government declared with the force of law their 
acknowledgment and confirmation of such rights, as they were 
then enjoyed; and in order to quiet all uncertainty and dis- 
quietude respecting then:^, and to establish general certainty of 
tenure in the holders of the same, provided for the permanent 
assessment of all lands liable to pay revenue to Government, and 
for the issuing thereupon of express hereditary grants to every 
zemindar and other intermediate proprietor, and written engage* 
ments between them and their tenants ; and therefore that the 
Begulation does not operate to exclude or disfavour the main- 

(1) Fifth Beport of Select Committee, 1812. 
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tenance of a claim against the Government to a hereditary or j. o. 
other estate in lands, which has not been secured the benefits of a i874 
settled title imder the Begnlation, because, for political reasons, ^^ 
the Gk)vemment has thought it inexpedient to give full effect to ^i-i^ctob of 
its enactments ; but that claims of title to such estates are merelv «• 

T 

left without the conclusive proof of hereditary tide afforded by ^' 

an istimrari sunnud. It could never, we think, have been intended ^^okboty^ 
that the Government, by delaying to do in regard to some estates „ ^ , 

Host. D. Ar- 

what the Begulation enacts should be done in regard to all lands, bothnot 
for the purpose of setting at rest all uncertainty as to titles, should '"^ 
secure the power to treat all such estates as held by no permanent 
title whatever. It follows that the existence of a proprietary 
estate in polliems or other lands not permanently assessed, and 
the tenure by which it has been held, are, in our opinion, matters 
judicially determinable on legal evidence, just as the right to any 
other property. 

'^ We are thus brought to consider the evidence laid before the 
Court, and on this point the conclusion contended for on the part 
of the Bespondents is, not that the Grovemment have the absolute 
right to deprive the family of the polliem on the death of each 
holder of it, but that they have the right to appoint whom they 
please of the kindred of the deceased poligar to be his successor. 
In effect, that the members of the family have taken successive 
life estates by express concession of the Government." • . . • 

'^The legitimate conclusions dedueible from all that is stated in 
those proceedings, and the other documents above referred to, we 
consider to be these : — ^The Government appear to have always 
dealt with the Manapuri polliems as ancestral estates, passing by 
succession in the fftmilies of the holders. They have never retained 
any of the polliems, except on an escheat for failure of heirs, or a 
voluntary surrender in consideration of a malikana allowance, or 
when polliems were resumed for the purpose, of being kept under 
management temporarily, until redeemed by the payment off of 
arrears of peshkush (which occurred once as respects the polliem 
DOW in dispute), instead of attempting to sell the estate, or 
enforcing payment against the persons of the poligars owing the 
arrears^ or their property generally. And although these Manapira 
polliems have never been permanently settled under Beg. XX V. 
VOL.L X 
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J. 0. of 1802, they have been continued for more than half a century 
1874 before the institution of the suit, under an assessment equivalent 
^[•hi to that fixed on zemindaries permanently settled under that Begu- 

tSSS)« 1**'°''' "^^ "^*d® 'it'^ t^« intention of its becoming pennanently 
«• fixed by the grant of sunnuds : — ^in effect, have practically been 

LiKKK AM ATfI« 



permanently settled ancestral estates in the estimation of the 
GHer^ Government from the time of Mr. Pa/risKs assessments* In sup- 
H N D A - P^^ ^^ ^'^ latter conclusion we have the additional circumstance 
BUTHNOT. that the polliems are described as ^^ permanently settled '* in the 
statement of revenue account from Fusly 1275 to 1278, furnished 
by two collectors and in the letter of a third collector, addressed 
to the Board of Bevenue. The Advocate-General argued that 
that description was shewn to be a mistake by the letters of 
another collector in exhibits 14 and 5, correcting the statement in 
the latter communication ; and no doubt the correction was right, 
if the statement was understood to mean permanently settled 
under Beg. XXY. of 1802, which we may consider to have pro- 
bably been the case when we find that the description was con- 
tinued for two years after the date of the letters of correction. 
This argument, therefore, does not remove the force which We give 
to the description. Further, we have yet stronger proof of the 
conclusion in the fact that so recently as 1866 it was determined 
by the Bevenue Board that a sunnud should be offered to the late 
poligar when he came of full age. 

^' We have next to consider the force of the direct evidence relied 
upon as shewing that the Government have exercised a control 
over the course of succession. The Bevenue Board, in their pro- 
ceedings of the 14th of January, 1863, par. 25, assert the right 
to nominate as successor on the occasion of a death a person who 
had no claim to it according to the general law of succession. And 
if that has been established the Plaintiff is not entitled to the 
poliiem, although a family estate. The earliest succession of which 
there is any particular evidence took place in 1811 or 1812, and 
the succession of the late poligar in 1854 was the next. The 
former was denied on the part of the Bespondents, but nothing 
was suggested to cast a doubt on the fetct appearing from the 
certified copy of the record in Original Suit, No. 49, in the register 
at tae Spirthern Provincial Court, that, in consequence of a death 
in 1811 or 1812, the right to the succession was litigated in that 



VOL. L] INDIAN APPEALS. 299 

snit, and determined in 1813 by a decree in favonr of ihe De- J. a 
fendant as the heir of his father, who had inherited from bis 1874 
grandfather. We cannot, therefore, doubt the fact of a snoces- ^^ 
sion at that date ; and there is not the least evidence to shew x^^Sotoly 
that control was then exercised by the Government, but an «• 

inference to the contrary may be drawn from the fact that there 

was no mention of any control in the suit Besides, it is highly chettt^ 
probable that if any had been exercised, some evidence of it would „ ^ 
have been forthcoming from ihe Government records. Conse- bdth»ot. 
quently we must take it that the Grovernment had exercised no """ 
further control than we have already alluded to (which does not 
appear to have touched the right of succession) at the date of the 
death of the late zemindar's predecessor in 1854. 

*^ The evidence relating to the succession of the late zemindar 
are the letters of the sub-collector to the collector and the pro- 
ceedings of the Board of Bevenue, and the Gk>vemment order 
thereon. In his first letter the sub-collector reported the death of 
the zemindar, and his having recognised his son as heir ; and that, 
on receipt of further communication from the tashildar, he would 
submit his opinion on the right of the son to the succession. In 
his second letter he gave a statement of the family of the deceased, 
shewing that the heir recognised by the zemindar was his eldest 
son, and recommended that he should be recognised and invested 
as poligar. The collector then forwarded a similar recommenda- 
tion to the Board, who submitted it to the Government, recom* 
mending that, as the person named was the eldest son, and to be 
presumed capable of managing the property, he should be recog- 
nised as proprietor in succession to his father ; and thereupon the 
Qovemment passed an order recognising the eldest son as poligar 
ih succession to his deceased father, and his right to be placed in 
possession of the estate. 

^ What took place when the late zemindar died, on the 17th of 
July, 1864, appears from the collector's letter to the Court of 
Wards reporting the death, the proceedings of the Court, and the 
Government order thereon. The collector's report mentioned the 
surviving relations, and the receipt of a petition from the zemindar 
just before his death, asking the recognition of his minor brother 
as his successor, and his cousin as manager during his minority * 

X2 
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J.O. that he had inqmred, and ascertained it to be the wishes ol the 

1874 widows that their deceased husband's desire should be complied 

■l>Qig withy subject to the first widow having a control over the manage- 

CoLLBOTOB OF jUQjj^^ Tho Govemmeut, adoptiug the opinion expressed in the 

V- proceedings of the Courts ordered that as the brother appeared to 

TiTifCir AT>f AW T- ^* ^^ ^^ 

— be the legal heir he should be recognised, and the estate taken 

^^0^^^ charge of by the collector as agent of the Court, and that the 

„ ?! , collector should report further as to the management. 

BUTHNOT. ^' These are all the acts and circumstances advanced to prove 

that the right of succession was conditional upon the will of the 

Government.*' 

Mr. Forsyth, Q.C., and Mr. J. B. Norton, for the Appellant^ the 
collector of, Trichinqpoly : — 

There is a material difference between the Bengal and Madras 
Eegulations, that relate to the settlement of the land revenue. 
According to the former, " By the ancient law of the country the 
ruling power is entitled to a certain proportion of the produce of 
every beegah of land'* : Beng. Eeg. XIX. of 1793 ; whil6 according 
to the latter, *^ the ruling power of the provinces now subject to the 
Government of Fort St. George has, in conformity to the ancient 
usages of the country, reserved to itself and has exercised the 
actual proprietary right of lands of every description :" Mad. 
Beg. XXXI. of 1802. Consequently, under the Bengal Begula-^ 
tions, it was only *^ grants of land to be held exempt from the pay- 
ment of revenue " that *^ were to be considered void as alienations 
ot the dues of Government without its consent :" Beng. Eeg. XIX. 
of 1793, s. 1; while under theil2a(2ra8Begulations, ^^ all alienations 
of land except by the consent of the ruling power, were held ^o 
be violations of its .right:" Mad. Beg. XXXL of 1802, s. 1. In 
Bengal it was only necessary to declare that the settlement was to 
be concluded ** with the actual proprietors of the soil, of whatever 
denomination, whether zemindars, talookdars, or chowdhries:" 
Beng. Beg. YIII. of 1793, s. 4. In Madras^ it was also requisite 
to grant to zemindars and other landholders, a sunnud, or deed of 
permanent property, where the condition of the permanent assess- 
ment of the revenue may have been adjusted : Mad. Beg. XXV. 
of 1802, ss. 1,3. In Bengal, the Government having recognised 
the persons with whom they were about to make a settlement of 
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the revenae, as being already the proprietors of the land, a provi- j. o. 
sion was made with regard to ^ proprietors who may finally decline 1874 
to engage for tiie jammah proposed to them ** that they *' are to rpo, 
receive a malikaneh (an allowance in consideration of their pro- ^^^^p^^Y 
prietary right) at the rate of 10 per cent on the Sadder jnmmah 
of their lands:" Reg. VIIL of 1793, s. 44. There is no such pro- 
vision in the corresponding Madras Begalations, because the 
parties with whom the settlement was to be made were to become 
proprietors only in consequence of the settlement. 

In Bengal it was necessary to make some provision for cases 
where the proprietary right might have been transferred before 
the settlement. Accordingly, rules were given for ascertaining 
the parties who were or were not entitled to make a settlement 
with the Government apart from the zemindars, and in the event 
of disputes the question was left to be determined by the ordinary 
Courts of Justice. A like course seems to have been followed in 
the settlements of revenue in the North^Westem Provinces, and 
more recently in Oudh, where the title of the parties with whom 
the settlement should be made is matter of judicial inquiry in case 
of dispute. In Madras there are no such provisions. The Govern- 
ment, being still the proprietor, has a right to select the parties 
with whom the settlement is to be made. 

It is hardly conceivable that the Madras Government could 
have intended by two Regulations passed in the same year to lay 
down inconsistent doctrines on the same subject, declaring by one. 
Mad. Beg. XXXI. of 1802, that the ruling power ** had reserved 
to itself and exercised the actual proprietary right of lands of every 
description," and by the other affirming existing proprietary rights 
in zemindars, and poligars, and others :" Mad. Beg. XXY. of 1802 ; 
and then proceed to indicate a mode of constituting such rights in 
them de novo. 

Beg. lY. of 1822 was expressly intended only to regulate the 
interpretation of Begs. XXV., XXVIII., and XXX. of 1802, re- 
lating to landlord and tenant (1). Giving the utmost latitude to 
the expressions of Act IV. of 1822, it leaves untouched the 1st 
section of Eteg. XXXI. of 1802. The Government was not a party 
to, and is not bound by, the case of Naragunty Lutchmeedavaniah 
Y.Vengama Naidoo (2), in which it was assumed between the parties 

(1) See 3 Mad. H. G. Rep. p. 18. (2) 9 Moore • Ind. App. Oa. 66. 
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J. 0. that the estate was hereditary ; but yet the parties did not sue in 
1874 the ordinary way, but obtained the permission of the Govemment 

Tub firs*- 

T^I'^^iS)^ ^^ ^^^ ^"^ ^^ *^® Collector of Madura v. Veeraeamoo Ummal (1), 
V. the GrOTemment opposed the succession on the ground that females 

were not entitled to succeed, but on its being proved that the 

^^Q^^^^ Govemment had itself appointed females, the Govemment, at the 
*: . last moment^ fell back on its right to appoint to an unsettled 
BUTONOT. estate, and the Court said the Govemment was too late in raising 
that plea, but the point was not argued and decided. It is ad- 
mitted that no sonnud was ever granted in respect of this poUiem, 
and although the amount of revenue exacted has continued the 
same since 1804, yet it has never been permanently settled, 
and it has been shewn by the documents pat in evidence that 
it has not been so regarded ; nor is it contended that the revenue 
might not be increased. It was for the Defendants to prove that 
the property was hereditary; and the fact of the son coming after 
the father does not prove that he came simply by right of inheri- 
tance. The two last poligars appear, when dying, to have ad- 
dressed the collector, and begged his protection for the heir. The 
succession to this poUiem was no doubt litigated, and a decision 
pronounced in the Civil Court in the suit of 1813, but all that the 
Court decided was that a certain party had not proved his adoption, 
and the Government was no party to the suit, 

Mr. cTl D. Mayne, for the first Eespondent in the case of the 
CoUedor of Triehinopoly v. LeJckamani, and also, in reply, for the 
Appellant in the case of Oolagappa Cheity v. ArhUhnot : — 

The preamble of Reg. XXXI. has no bearing on the case. We 
have not a sunnud under Reg, XXV. of 1802, nor do we assert 
that we hold rentrfree, as contemplated by Reg. XXXI, If the 
words of the preamble were taken literally, they would sweep 
away every kind of proprietary right throughout the Presidency 
of MddraSf and would make every kind of alieuation impossible. 
From what source could the Government have derived such 
powers ? In the Carnatie, as in Bengaly they have always based 
their rights on treaty, not on conquest They never were pro- 
prietors, except as the ultimate paramount lords — proprietors, 

(1) 9 Moore's Ind. App. Ca. 447. 
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indeed, but only in a sense consistent with other persons having J. o. 
power to buy, sell, or charge. It is said that the Mahomedan law 1S74 
asserts the fnllest right in the Goyemment as conqueror to the thb 
whole soil, and that the Mahomedan Government made over the t^iohiwopoly 
right to the British Government Under the Mahomedan law v- 

(Hedaya, voL ii., p. 204, 205, 208, of tithe or triblite), it was lawful ' 

to take the whole &om infidels ; but the practice was never adopted ^^q^^^ 

by the Moguls. This appears by the account given in ElphinstoneB ^^^ ^ '^^^ 

History of India, of the legislation of the Emperor AJcbar, By the buthnot. 

Hindu law : Menu, ch. 9, par. 44' ; ch. 7, par. 130 ; ch. 8, par. 39 ; 

the king was not owner, but had a right to a share of the produce. 

These intermediate tenures never existed under Hindu law. Hindu 

officers of the Mahomedan Government gradually hardened into 

proprietors. It is unreasonable to represent the Government as 

actual legal proprietor. ' Both in the eastern, and in the western, 

and in the .central part of the Presidency there are proprietary 

tenures inconsistent with the interpretation which is sought to be 

put upon the preambles of Beg. XXV. and XXXI. of 1802, such 

as the Nair tenures and successions of Malabar, and those of Canara. 

Many of them are mentioned in the 5th Beport, already cited. 

For instance, the ryots, who under various names had rights ot 

occupancy and alienation subject to the payment of rent, were 

never interfered with by any Hindu or Mahomedan Government. 

This interpretation of the preambles being wrong as to great part 

of the other tenures of the Presidency, is wrong as to the polliemL 

also. 

The poligars being subjected to severe taxation rebelled, and 
their estates were forfeited, or escheated for want of heirs, or 
taken by the Government for a time and restored on the ai rears 
being satisfied. This appears by the Instructions to the Board of 
Bevenue, issued the 4th of September, 1799, which are to be found 
in the 18th Appendix to the Fifth Beport of 1812. It was found 
that the system of arbitrary assessment was not successful with the 
zemindars, and therefore a permanent settlement was recom- 
mended. It was with reference to the interest of the revenue only 
that this measure was adopted, not for the purpose of changing 
life interests into estates of inheritance, and it is notorious that 
the Government have been acting on this policy latterly, and 
making permanent settlements. 
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J. 0, The object of sect. 8 of Eeg. XXV. of 1802 was to secure the 

1874 apportionment of rent on the division of land: VencatasuHura 
•Tq, Yettiapah Naicker v. Alagoo Moottoo Servagaren (1). 

T^om^TOLT ^ ^ ^^^ P^^^y ^^ ^®g- ^^^- of 1802, that Eegolation recites 
V- that by collusion lands liable to payment of revenue have been 

' represented as not so liable, and the Eegnlation was made ex- 

^aSwOT^ pressly with a view to the protection of the revenue, but none of 

Hon d a ^^* provisions are directed against private proprietary right. And 
BUTHNOT. that Regulation is not mentioned in Reg. IV. of 1822, because its 
words are clear, and did not infringe any proprietary right Reg. 
IV. of 1822 is not a repeeJing but an explanatory Act, and was 
intended to limit the generality of the terms used in the earlier 
Regulations. The zemindar is not a landowner in the English 
sense, whether the land has been permanently assessed or not. 
Even in Bengal the zemindar only has the soil subject to the 
customary rights of others : Ooodeve's Bengal Full Bench Rulings, 
209, 230, 278, 286 ; Ewnter, Orissa, vol. ii., p. 225, 228, 236, 
shews how the office of poligar insensibly became hereditary with 
tacit recognition. 

In the Marwtiga'pwn case (2), the evidence shews that the estate 
was enjoyed by father and son in succession for several generations, 
and if there had been any grants by the Government, the Govern- 
ment would have taken and must possess counterparts, but none 
have been produced. There was a suit in 1811, for the inherit- 
ance, which took no notice of any claim of the Government, nor is 
there evidence of the Government having done anything before 
the accession of Tefiiwrnlm to the polliem. In the case of Terwrnoilai 
nothing was done beyond recognition, such as would have taken 
place in the case of an ordinary settled estate. It is clear that 
the poligar himself looked upon his estate as hereditary. 

J, 0. Their Lordships reserved their judgment, which was now de- 

1874 livered by 

Uardt, 11 The Right Hon. Sib Barnes Peacock : — 

[After stating the objects and history of the suit (3), up to 
the time when an ipsue was directed to try the legitimacy of the 

(1) 8 Moore's Ind. App. Ca. 327. (2) 6 Mad. H. 0. Rep. 220. 

(3) See p. 283, m^a 
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half-brother of the late zemindar, his Lordship proceeded as J.O. 
follows : — ] 1874 

The case has been very elaborately and ably argned on both thi 
sides, and their Lordships having carefully considered all tl^e^^SowLT 
Begnlations and authorities which have been cited, are clearly of « 
opinion that the decision of the High Court is correct — 

It was contended by the learned counsel for the Gollector Appel- CHnrr^ 
lant that in the Presidency of Madras the Government had reserved ^^^ ^ ^^ 
to itself and had, by legislative enactments, asserted its right to all butukot. 
lands of every description and Beg. XXV. and XXXI. of 1802, of ""' 
the Madras Ciode, were referred to as having that effect. 

It was recited in the preamble of the former of those two Begu- 
lations, that the assessment of land revenue had never been fixed, 
and that the zemindars and others had no security for the continu- 
ance of a moderate land tax ; that for the attainment of an increased 
revenue it had leen usuai for Qovernment to deprive the zemindars 
and to appoint persons on its own behalf to the management of the 
zemindaries, thereby reserving to the ndvng power the implied right 
and the actfjudexereise of the proprietary possession of all la/ndswhat' 
ever; that it was obvious that such a mode of administration must 
be injurious to the permanent prosperity of the country, by 
obstructing the progress of agriculture, population, and wealth, 
and diminishing the security of personal freedom and of private 
property, and that the British Government, impressed with a deep 
sense of the injuries arising to the *' State and to its subjects, from 
the operation of such principles, had resolved to remove from its 
administration so fruitful a source of uncertainty and disquietude, 
to grant to zemindars and other landholders, their heirs and suo- 
cesaors, a permanent property in their land in all time to come, and 
to fix for ever a moderate assessment of public revenue on such 
lands, the amount of which should never be liable to be increased 
under any circumstances." 

It was then enacted by sect. 2 that, in conformity with these 
principles, an assessment should be faed on aU lands liable to pay 
revenue to Oovemment : a/nd in consequence of such assessment the 
proprietary right of the soU should become vested in the zemindars or 
other proprietors of land and in their heirs and lawful su^scessors for 
ever ; and it was further enacted by sect, 3, that when the oondi- 
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J. C. tions of the permanent settlement of the revenue should have been 

1874 adjusted, a sunnud-i-milkeut istimrar or deed of permanent property 

Thb should be granted on the part of the British Goyemment to all 

^^OTiNOPOLY P^^'sons being or constituted to be zemindars or proprietors of 

*• land. 

Lbkkahahi. 

— Laying out of consideration for the present the words of the 

^ Qawm^ preamble, which form no part of the enactment of the Begulation 
Hon d Ar- ^^^^ Dworris on Statutes, p. 655), it is dear that the 'aflSrmative 
BUTHNOT. words of the 2nd sect. ^ That, in consequence of the assessment the 
proprietary right of the soil shall become vested in the zemindars, 
&c/* did not either give to or take away from the former oWners of 
lands not permanently assessed any rights which they then had. It 
merely vested in all zemindars an hereditary right at a fixed revenue 
upon the conclusion of the permanent assessment with them. It is 
a maxim that affirmative words in a statute without any negative 
expressed or implied do not take away an existing right (see Oohe^s 
2nd Institute, p. 200 ; Dwarris on Statutes, p. 637). There are 
no words declaring that no proprietary right then existed, or should 
thereafter be deemed to exist, except in Government, in any lands 
not permanently settled ; and in their Lordships' opinion it was 
not the intention of the Legislature to pass such an enactment. 

The words ^' proprietors of land," as used both in the Bengal 
Code of 1793, and in the Madras Code of 1802, have a technical 
signification (see the definition in Bengal Beg. YIII. of 1793, 
sects. 5, 6, and 7 ; and Beg. XX VIL of 1802, Madras Code, sect 2). 
They refer to '^ zemindars, independent talookdars, and others who 
pay the revenue assessed upon their estates immediately to Govern- 
ment ;" and the words ^ proprietary possession," as used in the re- 
cital of Beg. XXY. of 1802, must also be read in a similar sense 
as meaning the possession and rights of a proprietor in the techni- 
cal sense in which that word is used, viz., the person who pays the 
revenue immediately to Government. (See Beg. L of the Madras 
Code, sections -14 and 16.) 

There are frequently many valuable tenures existing between the 
. zeminder and the ryots, or actual cultivators of the land. If the 
Begs. XXY. and XXXI. of 1802 were to be read in the sense con- 
tended for on the part of the Collector Appellant they would have 
the effect of vesting in Government, not only all hereditary estates. 
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but all subtennreSy whether for life or otherwise, and whether J. 0. 
created by the native Governments before the territories came 1874 
under the Government of the East India Company or not. thb 

The words of the r^cit^ "the implied right and the adual exer- ^^^SS'toly 
cise of the proprietary possession are, to say the least of them, very •• 
ambigaons. But whatever may be the real meaning of those words, — 
the recital clearly was not intended to amount to more than a ^^^^ 
declaration that it had been usual for Government, in order to „_ ^ . 

' Hon. D. Ab- 

enforce an increased revenue, to deprive or dispossess the zemin- bcthnot. 
dars, and to take the management of the zemindaries into the 
hands of their own o£Bcers ; or, in other words^ that they were in 
the habit of taking khas possession of the zemindaries of those 
zemindars who neglected to pay any increased amount of revenue 
assessed upon them. 

A similar course seems to have been adopted in Bengal up to 
the time of the permanent settlement (see Beg. I. of 1793), 
and to have been continued at the time of that settlement, with 
respect to every zemindar who might decline to engage for the 
jumma proposed to be permanently settled upon his estate. (See 
Beg. VIII. of 1793, sect. 43, Bengal Code.) 

Further, the usage recited was limited to the purpose of 
obtaining an increased revenue ; and it was by meai^s of the 
usage that the Government was said to have reserved to itself the 
implied right, &c. The words are " iJiereby reserving to the ruling 
power, the implied right, &c." The preamble recognised the right 
of private property when it stated that the then existing mode of 
administration was injurious ** hy diminishing the security of private 
property.'^ It did not assert a right on the part of Government to 
deprive or dispossess zemindars in their lifetime, or their heirs after 
their deaths, for the purpose of transferring their rights to Govern- 
ment, or to new holders at the will of Government, independent of 
any considerations connected with the realization of revenue. 

The language of the recital applied as much to zemindars in 
their lifetime as it did to the heirs of zemindars upon their deaths. 
If the words were to have the unlimited construction and effect 
contended for, the Begulation would have justified Government in 
depriving or dispossessing the deceased poligar in his lifetime, and 
in transferring the zeminary to a new holder, to the same extent as 
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J. a it would haye justified them in dispossessing his heirs after his 

1874 death. Such a construction would go far beyond the claim set up 

^^ by the collector in the suit^ viz., that the deceased zemindar had 

CoLLBOTOB OF qj^Ij ^ Ufe ostato which reverted to Government and was at their 

«. absolute disposal after his death ; nay, it would do more, it would 

render every landowner m the Presidency, except those who 

^ C^^^^ claimed under a permanent settlement, liable to be dispossessed or 
n D Ab- d^P^^^ ^^ ^^ estate, and to have transferred to a new holder at 
BTJTHNOT. the vdll of Government. 

The preamble to Beg. XXXL of 1802, which, as before observed^ 
was not an enactment, is as follows : — ^' Whereas the ruling power 
of the Provinces now subject to Fort St. Oeorge has, in conformity 
to the ancient usage of the country, reserved to itself and has exer- 
cised the aehwl proprietary right of Icmds of every description ; and 
whereas, consistently with principle, all alienations of land, except 
by the consent of the ruling power, are violations of that right; 
and whereas considerable portions of land have been alienated by the 
unauthorized encroachment of the present possessors, by the clan- 
destine collusion of local officers, and by other fraudulent means ; 
and whereas the permanent settlement of the land tax has been 
made exclusive of alienated lands of every description, it is expe- 
dient that rules should be enacted for the better ascertainment of 
the titles of persons holding, or claiming to hold, lands exempted 
from the payment of revenue to Government under grants not 
being badshai or royal, and for fixing an assessment on such lands 
of that description as may become liable to pay revenue to 
Government ; wherefore the following rules are enacted for that 
purpose." 

The Act, sect. 2, then proceeds to render valid all grants for 
holding lands exempt from the payment of public revenue which 
had been made before certain dates, and to leave to the d etermi- 
nation of Government all doubts respecting the validity of other 
grants of that nature. 

The words, '^ has reserved to itself and has exercised the actual 
proprietary rights of lands of every description," used in the above 
preamble are not precisely the same as those used in the pre- 
ample of Beg. XXV., but they evidently have reference to the 
same usage, viz., the custom of dispossessing zemindars, and taking 
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their zemindaries into the khas posseflsion of (Jovernmenty for the J. 0. 
purpose of realising the public revenue from time to time assesssed 1874 
upon them. The object of the Beg. XXXI. of 1802 was merely "^ 
the protection of the reyenue from invalid lakiraj grants, and to I^^liotob of 
provide for the mode of trying the validity of the titles of persons v. 

claiming to hold their lands exempt from the payment of revenue ; 

it was not intended to confer upon Grovemment aiiy title which did ^q^^^^ 
not then exist. The words ''alienations ofland'* referred not to mere _ ^' 

HoH. D. Ab- 

transfers from one proprietor to another, but to grants for holding buthnot. 
lands exempt from the payment of revenue. It is clear that the 
Regulation never intended to assert that, aecordingf to the usages 
of the country, there was no private right to lands ; for, in ren- 
dering valid all lakiraj grants made prior to a certain date, and 
declaring that the holders should continue to enjoy the same free 
fit)m the payment of revenue, there was this' proviso, that the 
lands had not escheated to the State since those dates. 

It was urged, in support of the collector's appeal, that there 
was a long course of judicial decisions, trom. 1813 to the present 
time, shewing that poligars had merely a life interest in their 
poUiems. 

The first case cited was No. 13 of 1813, 1st Madras Select 
Decrees, p. 78. In that case the Plaintiff had never had the pos- 
session of the zemindary. His claim had been repeatedly brought 
to the notice of Government, and had been rejected. The per- 
manent settlement had been entered into with the Defendant, 
and a sunnud-i-milkeutri-istimrar granted to him by. Government, 
under the provisions of Beg. XXY. of 1802. This case was not 
decided upon the mere words of the recital of Beg XXV. of 1802, 
but upon the enactment in sect 2, and it was held that the Govern- 
ment having permanenHy settled with the Defendant, and granted 
him a eunnud, he had acquired a title under that Begulation, and 
that the Plaintiff could not recover the estiEite. The decision, how- 
ever, whether right or wrong (probably right under the law as it then 
stood), was decided before the passing of Beg. IV. of 1822, by which 
it'was enacted that Begs. XXV., XXVIIL, and XXX. of 1802 were 
not meant to define, limit, infringe, or destroy the actual rights 
of any description of landholders or tenants, and left them to 
recover in the established Courts of justice their rights if infringed 
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J. c. (an enactment similar in effect to that contained in the Bengal 
1874 Begolations relating to the permanent settlement in that Presi- 
^^ dency). (See No. 8 of 1793, Bengal Code, sect 30.) 

Tm^opoly -^S' ^* ^^ ^^^^ expressly recognised the fact that landholders 
V. had actual rights which they might recover if infringed* 

' In the case cited (No. 13 of 1813), a case was referred to (Ap- 

^te^^ peal No. 9 of 1813), in which a talookdar's rights were asserted 
DA ^^^ enforced against a zemindar, which is qnite at variance with 
BUTHNOT. the contention that the property in lands of every description 
belonged to and was vested in Government. It is true it was 
stated by the Gonrt, in No. 13 of 1813, that it was plainly 
deducible from Beg. XXV. of 1802 that, previously to the fixing 
of the pernianent assessment, succession to zemindary tenures was 
not governed exclusively by the law of inheritance, but that the 
ruling power created, tolerated, abolished, or disposed of those 
tenures in such manner as might be considered most expedient 
for the purpose of realising the public revenue due from the lands, 
and that it was clear, therefore, that, in rejecting the claims of the 
Plaintiff, whatever might be the specific grounds of such rejection, 
and in granting the zemindary to the original Defendant, the 
British Government exercised a right which, according to the 
declared usages of the country, was vested in the ruling power. 
It was to correct opinions such as those that Beg. lY. of 1822 was 
passed. 

The next case was No. 11 of 1846, p. 141. In that case there 
had not been any permanent settlement or any sunnud granted 
by Government. The zemindary had been made over to the 
father of the Plaintiff and Defendant after the district came into 
the possession of the Ea«t India Company ^ and it continued in his 
possession to the year 1811, when, upon his death, it was made 
over to his eldest son. The Court said that the Bespondent held 
under a title which the Government, in the exercise of the right 
vested in them by the usage of the country, had conferred upon 
him. 

One of the Judges who decided the last case was also one of 
those who decided No. 13 of 1813, evidently putting the same 
construction upon Beg. XXV. of 1802 as he had done in No. 13 
of 1813. 



VOL. I.] INDIAN APPBALa 311 

Case No. 14 of 1817 is gobjeot to mmilar remarks. The Conrt, J. C. 
of which two of the Judges were the same as those who decided 1874 
the former case, acted upon similar deductious from Beg. XXV. xhb 

All those cases were decided prior to Beg. IV. of 1822, and ^ «• 

, , , liEKKAMANI. 

were probably some of the decisions which induced the Legis- — 
lature to pass the Begulation. Oml^^ 

Their Lordships do not consider that the cases dted from the ^^^^ ^ 
Madras Select Decrees are binding authorities in support of the buthnot. 
contention that Government has a right to deal with the polliem 
in the present case, or any other polliem, according to arbitrary 
will, indepl^ndently of the rights of the parties, or in support of the 
position that the absolute right to every polliem not permanently 
settled is vested in Government, or that the. tenure is for life only, 
and that upon the death of the poligar the estate reverts to 
Government. 

Many of the cases cited in argument are of no greater weight 
or authority than that which is the subject of the present appeaL 
They are modem authorities, and there is no long uniform current 
of decisions sufficient to shew that every polliem not permanently 
settled is necessarily only a tenure for life, or at the will of 
Government. 

In the case of Naragunty Lutchmeedavamah v. Vengfama Nai- 
doo (1), and in that of The Cclledor of Madura v. Veeraeamoo 
Ummal (2), the poUiems were treated as hereditary, the question 
in each being as to the person entitled to succeed as heir. In the 
latter case, the Government of Madras claimed to be entitled by 
escheat for want of male heirs, thereby admitting that the estate 
was hereditary ; but it was held that females were not precluded 
from inheriting a polliem, thereby deciding that it was hereditary. 
It did not appear in any of those cases that the polliem had been 
permanently settled or that a sunnud had been granted in respect 
of it, under Beg. XXII. of 1802. They shew that a polliem may 
be hereditary though not permanently settled under Beg. XXV. 
of 1802. 

Their Lordships are of opinion that each case must depend upon 
its own particular circumstances; that a polliem may be hero- 

(1) 9 Moore's Ind. App. Oa. 67. (2) 9 Moore's lad. App. Ga. 446. 
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J, 0. ditary, and that the position laid down by the High Court is 
1874 correct They say : — 

Thb ** The existence of a proprietary estate in polliems or other lands not perma- 

CoLLEOTOB OF nently assessed, and the tenure by which it has been held, are, in our opinion, 
iRioHnroFOLT jjji^^^yg judicially determinable on legal evidence, just as the right to any other 
LiKKAMANi. property." 

Oo^GAppA Their Lordships are also of opinion that the finding of the High 
V. Oourt upon the evidence adduced that the polliem in dispute is an 
BUTHNOT. ancestral hereditary estate is correct. 
""■ It does not at all follow from the application made to Govern- 

ment for the recognition of the minor that he had not an hereditary 
estate. It was extremely common in Benffal, before the acqui- 
sition of the D&wanntf, where a tenure was in fact hereditary from 
father to son, to take out a new sunnud upon each descent (Eool^ 
deep Narain Singh v. The Oovernment and Others (1)). So also it 
appears that upon a transfer of title to lands in Calcutta, either by 
alienation or descent, a fresh pottah was given to the new holder : 
but that was merely a fiscal regulation, and the pottah formed no 
part of the holder's title {Freeman v. Fairlie (2)). 

The collector, in his written statement, alleged that the polliem 
was unsettled, and that after the death of the late zemindar the 
right to appoint a successor was vested in the Government, and 
that accordingly the Gt)vemment had granted the said zemindary 
to the minor Defendant. No grant from the Government was 
produced. That which is called a sunnud was not a grant creating 
a new right, but a mere recognition or acknowledgment of an 
existing title. See the proceeding of the Mada^as Government 
(No. 17a, Eecord, p* 23), 

From this document it appears that, upon the death of the late 
poligar, the collector sent a report to the Court of Wards, stating 
among other things as follows : 

" The deceased zemmdar, on the day previous to his death, addressed to me a 
petition, requesting me to recognize his hrother as his successor to the estate, and 
to appoint his cousin to manage the affairs of his estate during the minority of his 
"brother. 

"The tahsildar was deputed to ascertain the wishes of the widows of the 
deceased on this point, and to afford information regarding the property left by 
the zemindar. The tahsildar submitted a statement obtained from the widows, 

(i) 14 Moore's Ind. App. Ca. 256. (2) 1 Moore's Ind. App. Ca. 346. 
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from which it appears that they earDestlj request a compliance with the request j q^ 
contained in the petition addressed to me hy their husband, but with this modifi- 
cation, that the cousin should conduct the affairs of the estate under the direct 



1874 



control of the first-mentioned widow. The widows admit the genuineness of the The 

petition, • ^iOT^ro?Y 

** The deceased left no will. The estate consists of the Marungapuri zemindary ^ 

and certain mirasi lands, the assessment of which amounts to B8.2,528« 8a. lOp." Lekkamanv. 

The above report was submitted by the Court of Wards to (^^^^ 
Government with a recommendation that the collector he antho- „ ^^ . 

aov, D. Aft- 

rized to reaogniBe the brother of the deceased (the Defendant in bdthmot. 
the suit), as zemindar of Marunffapuri, and to take charge of the 
estate. They added — assuming that the family is undivided, as is 
probably the case — the brother of the deceased wotdd he the legal 
heir to the zemindary, irrespective of the petition or consent of the 
widows. Upon that report the Government passed an order, dated 
September 17, 1864, that the Court's proposal is approved. 

It also appears that after the death of the father of the late 
poligar Terumalai, the collector reported that the deceased left 
one son, Terumalai, the heir to (lie estate, and one son, the present 
defendant, a little boy, by his fifth wife, then three years of age, 
and he recommended that Terumalai should be recognised and 
invested as poligar in the room of bis father (Becord 32). Upon 
which the Government ordered that Terumalai should be recog- 
nised and placed in charge of the estate. 

In England, proof of the possession of land or of the receipt of 
rent from the person in possession is prima facie evidence of a 
seisin in fee. 

In India the proof of possession or receipt of rent by a person 
who pays the land revenue immediately to Government is prima 
facie evidence of an estate of inheritance in the case of an ordinary 
zemindary. The evidence is still stronger if it be proved that the 
estate has passed, on one or more occasions, from ancestor to heir. 
(See 14 Moore's Indian Appeals, 256.) There is no difference in this 
respect between a poUiem and an ordinary zemindary. The only 
difference between a polliem or zemindary which is permanently 
settled and one that is not, is that, in the former, the Government 
is precluded for ever from raising the revenue ; and, in the latter, 
the Government may or may not have that power. 

Vol. I. Y 
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J. 0. The history of the polliems of southern India is well known. It 

1874 is to be found in the Fifth Beport from the Select Committee from 

^^ the House of Commons on the affairs of the East India Company ^ 

Collector of presented in 1812, a work of great research, and in the Madura 

V. Manual, compiled by Mr. Nelson of the Madras Civil Service, by 

' order of the Government of Madras. 

^Ctora?^ The account given in the Fifth Report was adopted in the judg- 
^- ment pronounced by Lord Kingsdown in the case above quoted (1 ), 
BUTHNOT. in which it was held that a polliem was an ancestral estate in the 
"~" nature of a raj. 

Looking at the evidence in the cause with reference to the 
tenure of the polliem in question, their Lordships have no doubt 
that the High Court arrived at a correct conclusion, and that the 
polliem is an ancestral hereditary estate. 

The question as to the legitimacy of the minor Defendant, and 
his right to inherit, if the estate of his brother was an estate of 
inheritance, was found by the High Court in his favour, and that 
decision has already been upheld by their Lordships in the widow's 
appeal. The legitimacy of the minor having been upheld, the suit 
of the widow was properly dismissed, for whether the estate was 
one of inheritance or one merely for the life of her deceased hus- 
band, with a right on the part of the Government, on his death, to 
appoint a successor, the widow could have no right to succeed. 
The decree of the High Court was correct, and even if the point 
raised by the Collector on the part of the Government were de- 
cided in his favour, the decree dismissing the widow's suit must 
still be upheld. Their Lordships have already stated that they 
will humbly recommend Her Majesty that the decree of the High 
Court be a£Srmed with costs. 

As the point raised by the collector was one of importance, and 
necessary to be decided with reference to the costs of the col- 
lector's appeal, their Lordships have heard that question argued^ 
and having fully considered the very able and elaborate arguments 
of the learned counsel on both sides, they have arrived at the con- 
clusion that beyond all doubt the decision of the High Court was 
correct, and they will therefore humbly recommend Her Majesty^ 

(1) 9 Moore's Ind. App. Ga. 66. 
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with reference to the collector's appeal^ that the decree be affirmed j. o. 
and the appeal dismissed with costs. 1874 



Solicitors for the Appellant and second Respondent in the first, ck>LLEOTOB of 
and the Respondent in the second appeal : Lafirford dt Waierhme. Tbiohwopoly 

Solicitors for the first Respondent in t'le first> and the Appel- L«kkamahi 
lants in the second appeal : Jones^ BlaaHand^ A 8ofK Ool aoapp a 

Cbettt 

V. 

.^_ Hon. D. Abt 

BUTHNOT. 



Their Lordships then gave judgment in the case of Oclagafpa jq^ 
Chetty y. Arhwthnot, which was delivered by ]g74 



The Right Hon. Sib Babnes Peacock : — Oolaoappa 

* , Chetty 

This case is g;ovemed by the principles laid down in the appeal «• 
just decided between the collector of Triehinopoly and the widow BUTmioT.' 
of the zemindar of Marungapuri. 

Prima faeie the polliem was hereditary. If it was hereditary 
and descended to the minor son as the heir of his father, the 
income of the zemindary was liable to pay the debts incurred by 
the deceased zemindar. 

The dvil Judge, upon the authority of decided cases, principally 
of those cited from the Madras Select Decrees, to which their 
Lordships have referred in the other appeal, held that the polliem 
was not hereditary, but that the object for which the debt was 
incurred was such that the debt was a charge upon the estate, and 
that the income derivable from it was liable to discharge the debt» 
and he gave a decree accordingly. 

Upon appeal, the High Court held that, upon the death of the 
poligar, by whom the debt was contracted, the proprietary right 
to the polliem reverted absolutely to Government, and that, by 
their fresh grant to the Defendant, a newly-created estate for life 
became vested in him ; and that, consequently, the Defendant, as 
the representative of his father, was not liable to pay the debt 
out of the revenues of the zemindary, and they reversed so much 
of the decree of the Lower Court as declared the liability of the 
Defendants in respect of the revenues of the polliem. The judg- 
ment of the High Court was pronounced on the 13th of May, 
1870, before the judgment of that Court in the Mamnffaptiri Case 
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J. 0. was given. Their Lordships are of opinion that no sufficient 

1K74 evidence was given to prove that the polliem reverted absolutely 

OoLAGAppA to Government upon the death of the late poligar, or that the 

Chetty Defendant held under a fresh grant, by which a newly-created 

Hon. D. Ab- estate for life became vested in him. 

— They are, therefore, of opmion that the decree of the High 

Court ought to be reversed, with the costs of this appeal. 

In ordinary course, their Lordships would at once proceed to 
recommend that the decree of the civil judge be affirmed. 

Mr. Forsyth, however, suggested that the collector may have 
been misled by the decisions prior to the judgment in the Marwnr- 
gapuri Casey and may, in consequence of those decisions, have 
abstained from offeiiug evidence to shew that the polliem was not 
hereditary, and that, if the decree of the High Court should not be 
upheld, the case ought to be remanded, to enable the collector to 
adduce evidence to that effect, if he has. any. 

The first issue raised in the Lower Court, viz., whether the 
zemindary oir the income thereof was answerable for the debt con- 
tracted by the late zemindar, certainly involved the question 
whether the zemindary was hereditary, or whether the late zemin- 
dar had merely a life interest in the estate. But that issue was too 
general ; it involved several mixed questions of law and fact, and 
did not sufficiently direct the attention of the parties to the main 
question of fact necessary to be decided. Their Lordships are, 
therefore, of opinion that, if the Bespondents, or either of them, 
desire it, it ought to be referred to the Lower Court to raise and 
try the following issue, viz,, whether the late zemindar had an 
estate of inheritance in the zemindary which descended to his 
minor son as his heir. 

That reference, however, ought not to be made except upon the 
condition of the Bespondents, or one of them, notifying to the 
High Court, within a reasonable time, their or his desire to have 
that issue referred for trial, and upon payment of the costs of this 
appeal and of the costs of the appeal to the High Court. Their 
Lordships will, therefore, humbly recommend to Her Majesty 
that the decree of the High Court be reversed ; that the Bespon- 
dents do pay to the Appellant the costs of this appeal and also the 
costs of the appeal to the High Court; and further, that, upon 
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payment of such costs tbe High Conrt do, under the provisions of J. 0. 
sect. 354 of the Code of Civil Procedure refer for trial by the 1874 
Court of the civil judge the following issue, viz., *• Whether the oolIgappa 
late zemindar had an estate of inheritance in the zemindary which Chettt 
descended to his minor son as his heir," provided the Bespondents, Hon. d. Ar- 

or one of them, do^ within six months from the date of the order 

to be made by Her Majesty in Council, notify to the High Court 
their or his desire to have such issue tried ; and that, in the event 
of no such notification being made within the period aforesaid, the 
decree of the civil Judge do stand affirmed ; that, in the event of 
such issue being referred, all subsequent proceedings be taken 
under the provisions of sect. 354 of the Code of OivU Procedure ; 
that the costs hereby ordered to be paid come out of the estate ; 
that the sum of £300 in the hands of the Begistrar, as security 
for the costs of the Bespondents in case this appeal be dismissed, 
be returned to the Appellant, Odagappa Ohetty^ot to his attorney. 

Solicitors for the Appellant : Bwiion^ TecUes, & Karl. 
Solicitors for the Bespondent : Lawford dk WaterJumse. 



BABOO LEKBAJ BOY and Others ... Appellants; j.a* 

AND 1874 

KANHYA SINGH and Others Bespondents. 4^27. 

On Appeal from the High Court of Judicature at Fort William in 

Bengal 

A party who in observance of the rule of valuation preacribed by the 
stamp law of the country in which he sues, has paid stamp duty upon a 
sum lower than the appealable amount, is not thereby precluded from obtain- 
ing leave from the Courts of that country to appeal to Her Majesty in 
Council, if he can shew that the value of the property in dispute does reach 
the appealable amount. 

IN this case the property in dispute in appeal was of the value 
of Bs.10,000 but the plaint having, in accordance with the requi- 
sitions of the Indian Stamp Act, XXVI of 1867, Art 11, note (a), 

♦ PresetU ;— Thk Right Hon. Sir James W. Colvilb, Thb Right Hon. Sm 
Babnbs Pbacook, The Right Hon. Sir Montague E. Smith, Thb Right Hon, 
Sm RoBBRT P. CwjJBB, and Thb Right Hon. Sib Lawbbncsb Pbbi.. 
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J. 0. been valued at a sum much less than the appealable amount, such 
1874 sum being ten times the annual revenue assessed upon the property. 
Baboo the High Court at Fort William^ in Senffal, refused leave to appeal 
^and"^h^ to Her Majesty in Council. The reasons for the refusal are stated 
«• in the judgment of Mr. Justice Marhby^ pronounced on the 2l8t of 
SiNOH September, 1872, from which the following is an extract : — 
^^'' ^'It is objected that this was a suit in which the stamp origi- 

nally paid was upon an amount very much less than B&lOyOOO ; 
that the whole course of the litigation and the stamps paid through- 
out were upon the supposition that the property is of a value con- 
siderably less than Bs.10,000 ; and that the Plaintiff, who seeks to 
appeal, cannot now be heard to allege that the property is of 
greater value than he had himself assessed it at for the purposes 
of paying the various fees for institution and for appeal Now, as 
a matter of fact, I am satisfied, and, indeed, I do not think it is 
very seriously contested, that the property is of the value of 
Es.10,000. But what was represented to me was, and that also 
I understand to be admitted, that the Plaintiff valued his pro- 
perty at ten times the revenue payable to the Government. This 
is done in accordance with the note (a), in the 11th Art of the 
Schedule of Act XXVI. of 1867, which says that, * In suits for 
immoveable property, whether paying or not paying revenue to 
Government, the amount of stamp duty payable shall be computed 
according to the market value of the property in suit. In suits for 
immoveable property paying revenue to Government, where the 
settlement is temporary, eight times the revenue so payable, and 
where the settlement is permanent, ten times the revenue so 
payable, and in suits for immoveable property not paying revenue 
proper to Government, twenty times the annual net profits of such 
property, shall be taken to be the market value thereof, unless and 
until the contrary shall be proved.' 

^< Now in a case which is not precisely similar to this, but which 
I cannot distinguish upon any substantial ground, Mr. Justice 
Louis Jackson has held that, if a party who has paid institution 
fees takes advantage of that provision of the law and values the 
property at a less sum than he knows to be the real value of it, 
that is a fraud^ upon the Government^ and that he cannot be 
allowed to come in afterwards and allege the contrary of what he 
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had once alleged to be the value, by paying the institution fee on J. 0. 
that amount. 1874 

** Now I confess that I shall have very great difficulty in coming bji^ 
to that conclusion. I think it is quite open to argument that the ^^^^ Bot 
intention of the Act was that parties should, as between the «• 
Government and themselves, be allowed to adopt the rule laid sikoh 
down as the value of their property, leaving it open to Govern- 
ment to shew that the property was of a greater value. Acts of 
the Legislature which impose duties of this kind are always con- 
strued in favour of the tax-payer. But be that as it may, I am at 
any rate not prepared to say that the mere payment of a stamp so 
calculated, can be treated as in itself a fraud, which, ipso fadoy 
deprives a party of his right of appeal ; and if there were no other 
mode of bringing the matter to a determination I should feel very 
great hesitation in following the case relied on. I should feel in- 
clined to accept the Plaintiff's explanation that he thought the 
Act authorized the principle of calculation which he has adopted ; 
and even if he were wrong, his misunderstanding the Act would 
not be a fraud. It seems to me, however, that it is very undesir- 
able, especially in this department, that the law should be left in 
the unsatisfactory state in which it would be if I were to decide in 
conflict with the express decision of the Judge who sat previously 
in this department. I think, as there is another remedy open to 
the parties, and as they have the means of going to the superior 
tribunal and getting a decision on this point before the costs are 
incurred in translating and printing and otherwise preparing the 
case, it is better for me, upon the strength of that decision, to 
refuse the leave to appeal in order that the parties may apply to 
the Privy Council, and thereby enable us to have an authoritative 
decision under which future Judges can act. 

*^ I, simply for the purpose of enabling the parties to make th^ir 
application before the Privy Gouncil, refuse the application for 
leave to appeal to Her Majesty in Council." 

Bdhoo Lekraj Boy presented a petition for leave to appeal. 

Mr. ttoynef for the t^etitioner, cited Mohmi LaU 86kvl v. BAee 
JDos3 (1) in the year 1860^ where it was expressly decided that a 

(i) 7 Mock Ind. App. Oa. 428. 
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J. a valnatioxi for fiscal purposes made in accordance with the stamp 

1S74 laws then in force, did not prevent a party from asserting the real 

Baboo valne of the property in an application for leave to appeal, and he 

!nd Orms ^^*®^^®^ ^^^ these decisions were equally applicable under the 

V- new Stamp Act. 

IvANHTA "^ 

Sll!7aH 

— The Eight Hon, Sir James W. Oolvile : — 

It was decided on the old stamp law, that a valuation made in 
conformity with that law, did not prevent a party from obtaining 
leave to appeal where the real value did not fall short of the 
appealable amount ; and the new stamp law does not appear to be 
distinguishable from the old in this respect. The stamp duties 
imposed for fiscal purposes are calculated on a certain rule, fixed 
by law, but the right of appeal depends on the value, which is a 
, matter of fact : and on this head the Court below appears to have 
been satisfied. Leave to appeal will be granted on the ordinary 
terms. 

Solicitor for the Petitioner : T. L. WUson. 
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GIRDH AEEE L ALL and RUN JEET PAND Y . Appellants : J. c* 



AND 



MUDDUN THAKOOR Appellant; 

AND 

KANTOO LALL and Othbbs Respondents. 



EX PARTE. 

On Appeal from the High Oowrt of Judicature at Fort WiUiamy in 

Bengal. 

Ancestral property which descends to a man under the Mitakshara law 
is not exempted from liability to pay his debts because a son is bom to him. 
It is a pious duty on the part of the son to pay his father's debts, and the 
ancestral property in which the son, as son, acquires an interest by birth is 
liable to the father's debts, unless they have been contracted for immoral 
purposes. The Mithila law is the same. Where a father has sold ancestral 
p'Qperty for the discharge of his debts, if the application of the bulk of the 
proceeds has been satisfactorily accounted for^ the fetct that* a small part is 
not accounted for will not invalidate the sale. A son cannot, under the 
Mithila law, set aside the sale of ancestral property by his father for the 
discharge of the father's debt, and oust the purchaser. 

Whether a son can under the Mitakshara law recover an undivided share 
of ancestral property sold by his father, qtuere, 

A son is not entitled under the Mithila law to any interest in ancestral 
property sold by the father before his birth. 

Where a Court of Justice has given a decree against a party in favour of a 
creditor, and has ordered certain property to be set up for sale in execution 
of the decree, a bond fide purchaser under the execution, who has paid the 
purchase^money, is not liable to have the property taken from him on the 
ground that the decree proceeded upon an erroneous view of the law. 

JLHE first of these appeals was brought from a decree of the 
High Court, which reversed the decree of the principal Sudder 
Ameen of Bhaugulpore, The facts were as follows : — 
The talookas Nawalgawa/n and Alcha Amamd Sarcar, which 

* Present : — ^Thb Right Hon. Sib James W. Colvilb, The Right Hon. Sib 
Babnes Peacock, The Right Hon. Sib Montague E. Smith, The Right Hon. 
Sib Robebt P. Gollibb, and The Right Hon. Sib La whence Peel. 

Vol. I. Z 



1874 



KANTOO LALL and Others • . . • • Bespondents. May 9. 
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J. a formed the subject of the appeal, were part of the self-acquired 

1874 property of one Kunhya LaS, who died in the year 1842, leaving 

GiRDHABBB *wo SOUS, Bhthkaree LdU, the elder, and Bujrung Sahye, the 

^"^ younger, then a minor, him surviving, as his joint heirs, accord- 

KaiitooLall. jng to the Mithila law. Upon the death of their father, Bhikharee 

MuDDUN LdU, as the elder son, became, and thenceforth continued to act, 

^^^ as manager of the joint family, both before and after the birth of 

Ka ntooL all. hjg gQn^ i\^Q Eespondent Kantoo LdU, who always continued in all 

respects a member of the joint famfly. 

The name of Bhikharee LaU in his own right, and also as guardian 
of his younger brother, was in due course entered in the collector's 
records, in place of that of their father, in respect of the lands 
belonging to him. 

The two brothers became heavily indebted, and had granted 
bonds and other charges over their property, and were much 
pressed by their creditors ; one of whom, having obtained a judg- 
ment against Bhikaree LaU, attached and advertised for sale his 
right and share in the family dwelling-house. Under these cir- 
cumstances they, in 1856, sold the lands in dispute, and appUed 
most of the money in discharge of their debts, including Grovern- 
ment revenue. 

In 1866 the first suit was instituted by Kantoo LaU, the son of the 
elder brother Bhikharee LaU, who was a minor at the time of the 
sale, and by the guardian of Mahaleer Pershad, the infant son of 
the younger brother, BUjrung Sahye, but bom subsequently to the 
sale. It was brought against Bhikharee LaU and Bujnmg Sahye and 
fourteen other persons (being the purchasers of the lands sold) as 
Defendants, to obtain possession of the lands as having been sold 
by the fathers of the Plaintiffs in excess of their rights under the 
Mithila law. The Plaintiffs alleged that the sale was made to pay 
debts incurred by the fathers through extravagance and immorality, 
and to provide funds for the like purposes, and to defraud the 
Plaintiffs of their rights in the property as sons. 

The Defendants maiutained that the fathers had not been guilty 
of extravagance or immorality ; that the sale was not made to 
supply means for such purposes, but was made under urgent 
necessity to satisfy the judgment and execution, and other debts and 
liabilities of the joint family ; and that some of such other debts 
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had been contracted to enable the fathers to purchase other lands J. a. 
for the joint family, which were added to the ancestral estate, i874 
and were, in fact, claimed as part of such estate by the Plain- qi^^^^Ibbk 
tiffs, while others of those debts were contracted in order that ^^^ 
those two persons, as heads of the joint £amily, might be able to Eamtoo Lall. 
perform, in a proper manner, the fhneral rites and marriage and muddun 
other ceremonies of the various members of the joint family, Th^oor 
and also to defray other expenses necessary for the support and Kam tooL alu 
requirements or comfort of the joint family, among which latter 
was specially mentioned the payment of the Government revenue 
aforesaid. 

The suit being at issue the parties went into evidence, and the 
hearing of the suit took place before the Principal Sudder Ameen 
of Bhaugulporej on the 31st of December, 1866» when he de- 
livered his judgment, the most material parts of which are as 
follows : — 

** The Plaintiffs had entirely failed to establish that the debts 
contracted by their fathers were for an immoral purpose ; for the 
evidence adduced on their behalf in this case amounted to this, 
that their fathers lived a little beyond their means, inasmuch as 
they retained an expensive establishment, and were fond of good 
cheer. It is true that some of the witnesses have said that 
money was spent on dancing; but, from the peculiar habits of 
the people of this part of the country, spending a little money 
on festive occasions, to which this dancing was confined, is not 
reprehensible. Besides, it cannot be said of the father of the 
Konloo, Moonshe Bhikaree Lcdl, that he was either a simpleton or 
fool, who was led to a vicious course of life by the advice of needy 
dependents, as he was at first a Peishkar, and latterly Sheristadar 
of the Pumeah Dewany Adawlut, a position in which he must have 
earned much to enable him to subsist comfortably and at ease. 
On these grounds the sales of properties which have been taken in 
execution of decrees, and by intervention of Courts, though for 
debts having their origin in extravagance, cannot be interfered 
with, as the sons are liable for such debts." 

He also remarked that: **It appeared from the evidence of wit- 
nesses adduced on behalf of Oirdharee LaU and Runjeet Pandy^ 

that the talooka Nawaganwan was sold to them to sutisfy the 

Z 2 
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J. 0. decrees of Baijnath Chueherhutiy^ &c ; that immediately precedisg 

1874 tke purchase of CHrdharee the house of Bhikharee was advertised for 

GiBDHARBB Sale, aud in order to save their dwelling-house the two brothers 

^^ Bhikharee and Bujrung sold the property. It was not denied by 

KantooLam^ the pleader of the Plaintiflf that Jadopershad and Madhopershad 

MuDDUMT were the bankers of the brothers, and it appeared from their books 

t,. that the whole of the consideration of NawaganwaUy Rs.5150, was 

KantooLall. pg^j^ Q^gj. ^ ^Q bankers, and the greatest portion of this sum was 

applied to the liquidation of the decrees obtained against them. 
The entries on the debit side of their book are against the names 
of Baijnath Chucherbutty, Mvddv/n, Takoor, decree-holders of Tar(i- 
ehandy and Ghvmv/ir Loll, creditors. Besides the above there were 
also entries shewing that Government revenue was paid out of the 
money. It was true that the whole of the money was not spent for 
the purposes above indicated, yet as the application of the greatest 
portion is shewn to have been for purposes which must be con- 
sidered ab originating in a legal necessity, so this portion of the 
property must be considered as a valid one." 

The Principal Sudder Ameen, therefore, found and decided 
adversely to the Plaintiffs, and in favour of all the Defendants, 
except in the case of ope Bajcoamar Singh, and therefore in effect 
ordered that as against the Appellants and the other Defendants, 
except Bajeoomar Singhy the Plaintiff's suit should be dismissed 
with costs. 

An appeal was brought to the High Court at Calcutta, which 
was heard before a Division Bench, composed of two Puisne Judges, 
on the 6th of April, 1868, when they pronounced their judgment, 
from which the following is an extract : — 

^^ It is admitted that the Court must look to the Yivada Chinta- 
monee to ascertain the Mithila law current on this point, and 
passages in that commentary have been referred to in die course 
of the argument. It is clear that that conamentary does not lay 
down the law on the point in the same precise terms as either the 
Mitakshara or the Dayabb^ga. We are not shewn that it is any- 
where distinctly declared in the commentary, as it is in the Mitak- 
shara, that the son's right to ancestral property accrues upon his 
birth, or that he is I'rom his birth co-owner with his father in such 
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property, or that he caa call upon his father at any time to divide j. o. 
Bach property mth him. The son's rights in ancestral property i874 
are therefore not distinctly placed in such high terms by the gibdhTrbb 
Mithila law as by the Mitakshara* But there are passages in the ^^^ 
chapter on partition of property daring the lifetime of the father RantooLaix. 
vhich certainly tend to the conclusion that the right of the father mudduk 
to deal with ancestral property in the lifetime of his son is limited. Thakoob 
It is laid down that * self-acquired property shall be divided KantooLall. 
equally or unequally, or not divided at aU, according to the father's 
pleasure. The partition of such property depends entirely on his 
own will ; for the sons have no ownership thereih,' It is argued 
from this that there is certain property in which the sons have 
ownership, and that that property must be ancestral property. 
This passage would shew that whenever the right of the son may 
accrue, there is certain property in which the son has, even during 
his father's lifetime, an ownership ; and looking to the analogy of 
the Hindu law as laid down in the Mitakshara^ and to the 
admitted fact, that on points where the Yivada Chintamonee is 
silent, the Mitakshara is to be taken as a guide, we think that 
that property is ancestral property which has devolved to the 
father and the son from the grandfather. 

" But the question still remains, Vhat description of ownership a 
son possesses in such property. If he is unable to compel his 
father to divide such property with him during his father's life- 
time, his ownership, though inherent in him from his birth, may 
not actually come into force until his father's death. There is no 
direct clause in the Yiv&da Chintamonee Tthich allows a son to 
force his father to a partition of ancestral property in his father's 
lifetime. The clause above alluded to declares the father's power 
to divide his property among his sons during his lifetime, and 
points out that as regards certain property the father is his own 
master; and can act as he pleases. As regards ancestral landed 
property, he does not possess the same right, because the son has 
an ownership in such property. For the purposes of this suit, 
however, it is necessary also to determine at what time the owner- 
ship of the son commences, whether at bis birth, or after a parti- 
tion has been made either with tbe consent of the father or 
against his consent. The Yivada Chintamonee not laying down 
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J. a any rule upcm the point, we must dedde this point also on the 

1874 Mitaksharay and there it is laid down that the ownership accrues 

GiBOHABSB ^^ ^^® floats birth, and that the son and &ther are joint owners in 

^^ snch property from the scm's birth; and it has been held by 

KaktooLall. aeveral benches of this Oonrt, after some difference of opinion, 

MuDDUN that the son can compel his father to divide such property when- 

^^<x^ ever he pleases. Applying these principles to this case, the sons 

KahtooLau,. may, we think, be considered in this case to be sning to obtain 

their share of their grandfather's property. The fathers are 

parties to the suit as Defendants, though, as they have alienated 

the estates, they do not oppose the sons. However repugnant at 

first sight it may appear to principles of justice iahd equity that 

the sons should be allowed to recover landed estates which the 

fathers have sold, still if the right of the &ther to sell any portion 

of such estate can be questioned under the law, and the right of 

the son to a portion of such estate is clear under that law, the sons 

must recover.** 

The Judges were also of opinion that there was no evidence to 
shew that the fathers required to raise money for any pressing 
necessity, for the benefit of the family, and while they held 
Mahabeer excluded by his birth having occurred after the sale, 
they awarded to Kantoo Loll one-half of his father's share. 

The present Appellants severally obtained special leave to appeal 
to Her Majesty in Council. 

The appeals now came on to be heard. 

First Appeal. 

Mr. Leiih, Q.C., and Mr. 0. W. Arafhoon^ for the Appellants : — 

The question is whether the sale was made upon sufiieient cause 
by Bhikharee LaU and his brother. We maintain that seizing the 
family dwelling-house was a sufficient cause, and that, even though 
there might have been improvidence in incurring the debt which 
necessitated the sale, the Court will not look further than to the 
immediate cause, where there has been pressure from without, as 
there was here on the part of the judgment creditor, and a 
necessity at the time of sale (1). There is not the slightest proof 
(1) Suth. W. K, extra toI. (1864), pp. 153, 154 ; 14 Suth. W. R. 72. 
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of the debt being contracted for immoral purposes, and the par- . j. o. 
chase-money is shewn to haye been applied to the redemption of 1874 
the house and the repayment of money which had been expended oirdhabeb 
in the purchase of land. If the rule is to be laid down as contended ^"^^ 
for, no property could ever hb sold by people living under Kamtoo Lall 
Mithiln law. Uvvdus 

The subject is noticed in the Yiy&da Chintamonee [Ed. 1863], ^^^^^ 
pp. 224,229. The Mitakshara, c. 1, s. 1, para. 22, 27. The reason- ^KimtooLall 
ing of the Mitakshara is,- that the property is not vested in the son 
upon his birth, but that his right is inchoate. No distinction is 
there made between ancestral and self-acquired property. It may 
be alienated during the minority of the owner in order to avert 
calamity, if the transaction is such as a good manager would enter 
into : Htmooman Persaud Panday v. Mussumat Bahooee Mtmraj 
Koonweree (1). If the father were to alienate, not under such 
circumstances, the son might set aside the alienation as regards 
his own share. It appears that at Madras the Courts will sell 
the father's share in execution of a decree against him, but the 
Courts in Bengal will not 

In the Beports of the Oalmtta Sadder Court for 1861, p. 220, 
there is a decision that the son must shew that the Other's debt 
was illegal or was contracted for an immoral purpose if he seeks to 
set aside a sale made to pay the father's debt In the present 
case the &ther of the Plaintiff Kantoo LaU is still alive, so that 
the Plaintiff is not entitled to possession. 

Sir ThomoB Strange (2) explains when the concurrence of the 
minor sons may be dispensed with, and says that partition cannot 
enforced during the father's life unless he is civilly dead, or falls 
be under one or other of various categories. The right of the son 
is only inchoate till then, though it may be that he might come 
in and prevent waste by the father. 

And even if the money had been employed for an immoral 
purpose, the Indian Courts could not allow the purchaser to be 
ousted, but would at the very least aUow the sale to stand good to 
the extent of the father's interest, although they do not allow him 
to bind more than his own interest, except where he acts as manager. 

(1) 6 Moore's Ind. Ap. Ca. 393. 
. (2) Hindu Law, 2ttd Ed., vol. i., pp. 19, 176, 177, 184, note 104. 
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J. 0. Where there has been a partition and the hiher gets a separate 

1874 share^ an after-bom son gets only a portion of the father's share. 

(JiKDHABBB -^ purchasor londfde is not bound to shew an absolote necessity 

Lall for the sale (1). 
KantooLall. The evidence shews the indebtedness of the father, and also the 

MuDDCN application of the money, and the finding of the Principal Sadder 

THijLpoB Ameen is clear upon this point 

KantooLall. 

Second Appeal. 
Mr. Leilh, Q.C.y and Mr. J. H. W. Araihoon^ for Appellant. 

The facts of this case, so far as it is necessary to mention them, 
appear by the judgment, which deals with both appeals^ and which 
was delivered by 

The Eight Hon. Sib Barnes Peaoock : — 

This was a suit brought by Baboo Kantoo LaU, the son of Bhih^ 
ha/ree LaUy and by Musaummat Doclaro Koontparee on behalf of 
Mahabeer Pershady the minor son* of LoJla Bujmmg Sahye, the 
said Kantoo LaJl and Mahabeer Pershad being grandsons of Moor^ 
shee Kunhya Lall, deceased, against a number of different De- 
fendantSy who are wholly unconnected with each other, to recover 
possession from them of certain portions of land which belonged 
to the ancestral estate. The first appeal arises out of the suit so 
far as it related to the first set of Defendants, Baiboo Girdharee 
LaU and Bwnjeet Pandy, to recover possession of talooka Nawa^ 
ga/nwan and Akha Amanttt Saroar in pergunnah Chayen, and to 
set aside a deed of sale which was executed by the fathers of the 
two Plaintiffs, dated the 28th of July, 1856. The fathers are both 
made Defendants in the suit ; and it is stated by one of the wit- 
nesses, and is probably the fact, that Bhikharee LaU, the father 
of Kantoo LaU, is in reality the person carrying on the suit. The 
suit was brought to set aside the deed of sale executed by the two 
fathers, and to recover possesion of the whole property, — ^not the 
particular shares of the sons, even if the sons could be said in a 
case like the present to have had distinct and separate shares. 
The Principal Sudder Ameen dismissed the suit. The High Court 
set aside that decision, and awarded to the Plaintiff, Kantoo LaU^ 
(I) 1 Suth. W. E. 96 ; 2 Suth. W. R. 292 ; 6 Suth. W. R. 149. 
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one half of his father's sbaie, — ^that is, one half of an eight annas J.o. 
share ; but as to the other Plaintiff, Mahabeer Pershad, the minor 1874 
son of Btyrung SaJiye^ they held that he was not entitled to gi^habu 
recover, inasmuch as he was not bom at the time when the deed of ^^^ 
sale was executed. In respect of that portion of the decision no Kantoo Laiiu 
appeal has been preferred, Muddun 

The property is situated in the MUhUa district, and is goyemed ^^^* 
by the Mithila law, which is yery similar to the law administered KahtooLall. 
under the Mitakshara. With reference to the Mitakshara upon 
this point, it may be well to read from the 11th Moare^s Privy 
Council Cases, p. 89, a portion of the judgment which was delivered 
by Lord Wedbtbry in the case of Appovier v. Bama Suhba Aiyan, 
before the Judicial Committee. He says : ** According to the true 
notion of an undivided family in Hindu law, no individual mem- 
ber of that fitmily, whilst it remains undivided, can predicate of 
the joint and undivided property that he, that particular member^ 
has a certain definite share. No individual member of an undi* 
vided family could go to the place of the receipt of rent^ and claim 
to take from the collector or receiver of the rents a certain definite 
share. The proceeds of undivided property must be brought, 
according to the theory of an undivided family, to the common 
chest or purse, and then dealt with according to the modes of 
enjoyment of the member^ of an undivided family. But when 
the members of an undivided family agree among themselves, 
with regard to a particular property, that it shall thenceforth be 
the subject of ownership in certain defined shares, then the cha- 
racter of undivided property and joint enjoyment is taken away 
from the subject matter so agreed to be dealt with ; and in the 
estate each member has thenceforth a definite and certain share 
which he may claim the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and 
divided.'* 

It is probable that on account of tliis case, and on account of a 
decision in the High Court (1), this suit was brought by Kantoo 
LaU and Mahabeer Pershad not for the purpose of recovering their 
respective shares, because they had no distinct or definite shares to 
recover, but to recover the whole property upon the ground that 
(1) 12 Suth. Weekly Reporter, Full Bench Cases, 5. 
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XO. ^^ ^^ ^y ^^® fikthers was void, and tibat the whole property 

ig74 which the fathers had eonyeyed ought to be brought back again to 

GiRDHABBB ^ i^^^ propcrty for the benefit of the whole fSunily* It is ques-: 

^^^ tionable whether a son can. under the Mitakshara law, recovw an 

EantooLall. undivided share oS ancestral property sold by his father (1). But 

MuDDUN i^ ^s unnecessary to determine that question in the present case, 

Thakoob because their Lordships are of opinion tbat, looking to the circum- 

Kantoo Lall. gtances of this case, the Plaintiff was not entitled to recover any 

portion of the estate as regards the first two Defendants. 

It appears that the deed of sale was executed on the 28th of 
July, 1856. At that time a decree had been obtained against 
Bhikharee Lall at the suit of Baijnath ChaekerlmHyf upon a bond 
executed by Bhikharee in his favour, and an execution had issued 
against him, upon which his ^^ right and share" in the dwelling* 
house belonging to the family had been attached. It was ther^ 
fore necessary to raise money to pay the debt of Bhikharee LaU, 
the. father, and to get rid of the execution, whatever the effect of 
it might be. 

The property descended from Ktmhya LaUf who died in the year 
1250. The eldest of the two Plainti&, Kanioo LaU, was not bom. 
until 1251. So that upon the death of Kunhya LaU, the property: 
descended io Bhikha/ree LcbU and Bujrtmff Sahye as his two sons, 
and they were the only persons interested in the property at that 
time. There can be no doubt that if they had contracted a debt 
at that time, the property which descended to them from their 
ancestor would have been liable to pay it. But it is said that they 
could not sell the property, because in 1251, before the deed of sale 
was executed, Kantoo LaU was born, and, by reason of his birth 
under the Mithila law, he had acquired an interest in that property. 
Now it is important to consider what was the interest which 
KanUH) LaU acquired. Did he gain such an interest in this pro- 
perty as prevented it from being liable to pay a debt which his 
father had contracted? If his father had died, and had left 
him as his heir, and the property had come into his hands, could 
he have said that because this was ancestral property which 
descended to h^ father from his grandfather, it was not liable 
at all to pay his father's debts? In the case which has been 

(1) 12 Suth. Weekly Reporter, Civil Bulii^, 478. 
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ifeferred to in argument of Ainoonum Persavd Panday r. Mussumat J.G. 
Babooee Mwvraj Koamoeree (1) Lord Justice Knighi Bruosy who ig74 
delivered the judgment of tbe Privy Council, sayg, ''Though an aJ ^^^^ 
estate be ancestral, it may be charged for some purposes against ^^^^ 
flie heir for the father's debt by the &ther, as indeed the case KaxtooLall, 
above cited from the sixth volume of the decisions of the J^udder MuDDuir 
Dewanny Adawlut, North-Western Provinces^ incidentally shews* ^^ * 
Unless the debt was of such a nature that it was not the duty of ^^"'"^^*"^ 
the son to pay it, the discharge of it, even though it affected 
ancestral estate, would still be an act Kji pious duty in the son. 
By the Hindu law the freedom of the son from the obligation to 
discharge the fath^'s debt has respect to the nature of the debt 
and not to the nature of the estate, whether ancestral or acquired 
by the creator of the debt** That is an authority to shew that 
ancestral property which descends to a father under the Mitak- 
shara law is not exempted from liability to pay his debts because 
a son is bom to him. It would be a pious duty on the part of the 
son to pay his fetther's debts, and it being the pious duty of the son 
to pay his Other's debts, the ancestral property, in which the soa 
as the son of his &ther acquires an interest by birth, is liable to 
the &ther's debts. The rule is, as stated by Lord Justice Knigit 
Bruce : — ** The freedom of the son from the obligation to discharge 
the father^s debt has respect to the nature of the debt and not to 
the nature of the estate, whether ancestral or acquired by the 
creator of the debt." 

It is necessary, therefore, to see what was the nature of the 
debt for the payment of which it was necessary to raise money by 
the sale of the property in question. If the debt of the father had 
been contracted for an immoral purpose, the son might not be 
under any pious obligation to pay it ; and he might possibly 
object to those estates which had come to the father as ancestral 
property being made liable to the debt That was not the case 
here. It was not shewn that the bond upon which the decree was 
obtained was given for an immoral purpose ; it was a bond given 
apparently for an advance of money, upon which an action was 
brought. The bond had been substantiated in a Court of Justice ; 
there was nothing to shew that it was given for an immoral por^ 

(1) 6 Moore's Ind. Ap. Ca. 421. 
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J. a pose ; and the holder recoyered a decree upon it» There is na 

1874 suggestion either that the bond or the decree was obtained be- 
GiBDHAREB luunoo for the benefit of the father, or merely for the purpose of 

^^^^ enabling the father to sell the family property and raise money for 

Kantoo Lall. his own purpose. There is nothing of the sort suggested, and 

MuDDUN nothing proved. On the contrary, it was proved that the purchase- 

hakoob j^qj^qj fQj. ^Q estate was paid into the bankers of the fathers, and 
Kan too L all. credit was given to them with the bankers for the amount, and 
that the money was applied partly to pay oflf the decree, partly ta 
pay off a balance which was due from the fathers to the bankers^ 
and partly to pay Government revenue; and then there was some 
small portion of which the application was not accounted for. 
But it is not because there was a small portion which was not ac- . 
counted for, that the son, probably at the instigation of the father, 
has a right to turn out the bondfde purchaser who gave value for 
the estate, and to recover possession of it with mesne profits. This 
he is endeavouring to do after the purchaser has been in possessioa 
for a period of ten years ; for the purchase was completed in 1856, 
and the suit was not brought until 1866, when the son says that 
the right of action accrued to him upon his attaining his majority. 
Even if there was no necessity to raise the whole purchase-money 
the sale would not be wholly void. 

It appears, therefore, to their Lordships that the Plaintiffs are 
not entitled to set aside the deed of sale ; that the judgment of 
tlie Principal Sudder Ameen with regard to it was correct, and that 
the High Court were mistaken in upsetting that decision, and 
awarding to the Plaintiff one-fourth of the estate, as being one 
half of the share of. his father. ^ 

In addition to the case in the Privy Council, there is a case in 
the Sudder Court, of Mvssumat Junnuh Kisharee Koonnour v. Bnig-^ 
hoonundun Sing, reported in the Bengal Sudder decisions of 1861 ; 
in which it was held that it was necessary for the son, in order to 
set aside the sale of property for the purpose of paying the father's 
debts, to shew that the debt was illegal or contracted for an im- 
moral purpose. The passage is at page 222. It is there said, 
** The sales for the reversal of which the present suit is brought 
divide themselves into three classes : first, sales made by order of 
Court in execution of decrees ; secondly, sales made privately to 
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satisfy decrees and bonds ; and thirdly, sales made simply in order J. a 
to raise money for some purpose or another. Freedom on the 1874 
part of the son, as &r as regards ancestral property, from the gibdhabeb 
obligation to discharge the father's debts under Hinda law can be ^^"^^ 
successfully pleaded only by a consideration of the invalid nature KiNTooliALL. 
of the debts incurred, Now we are clearly of opinion that the Mxjddux 
Plaintiff has been unable to shew that the expenses for which ^^^ 
those decrees were passed were, looking to the decrees themselves KaittooLall. 
(and we cannot now look beyond these), immoral, and such as 
under Hindu law the son would not be liable for." 

It appears, therefore, to their Lordships that the Plaintiff cer- 
tainly is not entitled to set aside this deed ; and if he were so 
entitled, it is very doubtful whether he has any particular share in 
this property of which he is entitled to recover possession. It is 
unnecessary, however, for their Lordships to decide anything with 
regard to that point, inasmuch as they hold that the Plaintiff is 
not entitled to set aside the deed of sale. 

The Second Appeal is by Muddun Mohun Thakoor. He is the 
fourth Defendant in the suit which was brought against him to 
recover possession of five annas share in mouzahs Bajpore and Ali-' 
nnggwTy &c. It . appears that Matdd/im Mohun Thakoar purchased 
at a sale under an execution of a decree against the two fathers. 
He found that a suit had been brought against the two fathen ; 
that a Court of Justice had given a decree against them in favour 
of a creditor ; that the Court had gi^^n an order for this particular 
property to be put up for sale under the execution ; and therefore 
it appears to their Lordships that he was perfectly justified, within 
the principle of the case which has already been referred to, in 6th 
Moore^a Indian Appeal Oases, in purchasing the property, and 
paying the purchase-money lond fide for the purchase of the 
estate. At page 423 of the report, Lord Justice Knight Brtiee 
says : — '^ The power of the manager for an infant heir to charge an 
estate not his own is under the Hindu law a limited and qualified 
power. It can only be exercised rightly in a case of need, or for 
the benefit of the estate. But where in the particular instance 
the charge is one that a prudent owner would make in order to 
benefit the estate, the land fide lender is not affected by the pre- 
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J. a •cedent mismanagement of the estate. The adt&al pressate on the 

1874 the estate, the danger to be averted, or the benefit to be conferred 

GiBDHABXft up<^n it in the particular instance, is the thing to be r^aided. 

Laix -gjj^^ ^f course, if that danger arises or has arisen from any mis^ 

KantooLau.. conduct to which the lender is or has been a party, he cannot take 

HuPDVH advantage of his own wrong to suj^ort a charge in his own &vour 

^^^* against the heir, grounded on a necessity which his wrong has 

^^^x'^^^oIjauu helped to cause." The same rule has been applied in the case of 
a purchaser of joint ancestral pjoperty. A purchaser under an 
execution is surely not bound to ga back beyond the decree to 
ascertain whether the Court was right in giving the decree, or, 
having given it, in putting up the property for sale under an 
execution upon it. It has already been shewn that if the decree 
was a proper one, the interest of the sons, as well as the interest 
of the fathers, in the property, although it was ancestral, w^ie 
liable for the payment of the father's debts. The purchaser under 
that execution, it appears to their Lordships, was not bound to. go 
further back than to see that there was a decree against those two 
gentlemen ; tluit the property was property liable to satisfy the 
decree, if the decree had been given properly against them ; and 
having inquired into that, and having hand fide purchased tiie 
estate under the execution, and land fide paid a valuable consider* 
ation for the property, the Flaintifib are not entitled to come in, 
imd to set aside all that has been done under the decree aad exe- 
-oution, and recover back the estate from the Defendant. It 
tippears to their Lordships, therefore, that the decision of the 
Principal Sudder Amean as regards this portion of the case was 
also correct. 

Under these circumstances their Lordships will humbly recom- 
mend Her Majesty that the judgment of the High Court, so far as 
it relates to the two portions of the estates purchased by the 
Appellants in these two appeals, respectively, be reversed, and that 
the decisioii of the Principal Sudder Ameen with regard to them 
be affirmed, and that the Bespondents do pay to the Appellants 
respectively their costs in the High Court, and their costs of these 
appeals. 

Solicitor for the Appellants in both cases : T. L, Wilson. 
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EAJAH SEI CHAITANTA CHTJNDR A HA- ) J- 0* 

KISCHANDANA JAGADEYU BAHADOOE J ^^^^^^ 5 1374 

AND ^WM 4, 5, 

THE COLLECTOR OF GANJAM, on behalf \ 

OP THE GOVERNOB OP FORT St. GeORGB, AND f 

SRI NARATANA MAHARAJA DEVU, p^^^^^^™. 
Zemindar op Kolli Kota J 

On Appeal from the High Court ofJvdicaiwe at Madras. 

The talook of a zemindar was sold in 1854 for arrears of revenue, and pos- 
session was given to the purchaser in 1855 : it was subsequently represented 
by tbe zemindar to the Government that fifty of the villages had been sold 
wrongfully, inasmuch as they were mocassa villages, which had been alienated 
from the zemindary and paid a quit-rent only to the zemindar. In 1860 the 
Government ordered an annual payment to be made to the ex-zemindar by 
way of compensation ; but he did not accept it, and he sued in 1868 for the 
recovery of the villages : — 

Eddj that more than twelve years having elapsed since the sale and the 
dispossession, the Act XIV. of 1859 was a bar to the suit, notwithstanding 
the transactions between the Government and the ex-zemindar. 

T' 
HIS was an appeal from a jadgment and decree of ^he High 

Court of Judicature at Mad^aSy dated the 15th of February, 1871, 

affirming the decree and judgment of the Civil Court of Berham^ 

pore^ in that presidency, dated the 22nd of June, 1869, dismissing 

the AppeUant's suit with costs, on the ground that it was barred 

by the Statute of Limitations. 

The suit was instituted by the Appellant as the adopted son df 
the late Zemindar of Adugadda, or Ha^ffhur, against the Collector . 
of Oanjam, and Sri Narayana Maharaja Devu, Zemindar of KoUi 
Kota, to recover the possession of fifty villages, with mesne 
profits. 

The Appellant's allegations were these : — 

That the Appellant's adoptive father, and his ancestors, from time 
ii]lmemorial, were absolutely entitled to, and possessed of, the 

* Present: — ^Thb Right Hon. Sib Jamks W. Colvile, The Right Hon. 
Sib Babnes Peacook, The Right Hon. Sib Montague E. Smith, The Right 
Hon. Sib Robebt P. Gollibb, and The Right Hon. Sm Lawbenoe Peel. 
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1874 talook or zemindary. This zemindary, like allotheis^ consisted of 

BajahSbi liUQds paying full assessment to Govemmenty and lands paying 

"Slil4^^ --ly - q-^-nt The zemindary of A^adda comprised 202 

V- villages, 152 of which were of the former class, and 50 of the 

GOLLEOTOB OF 

Ganjam. latter, commonly known as mocassa jaghire villages, which had 
^"" been, and were, the private property of the Appellant's father 
and his ancestors long before the Permanent Settlement, and 
were held by them on mocassa tenure, and were not subject or 
liable to pay peshcnsh to Government, but only kattubadi or 
quit-rent. 

That previously to 1854 the Appellant's father having allowed 
the peshcush, or Government kist, due on the talook to run into 
arrear to the amount of Bs.39,000, the talook was advertised for 
sale by the Government for the payment of the arrears ; and 
accordingly, in July, 1854, the talook was put up for sale by 
auction by the collector, the first Bespondent; and the second 
Eespondent was declared the purchaser at the price of Es.l51,000« 
But pending the orders of the Government on the circumstances 
of the sale, it was not put into the possession of the purchaser until 
the end of 1855. 

That during this period the talook remained under attachment, 
and was, in 1855, made over to the second Eespondent by the 
collector in the state in which it was managed during the time of 
its attachment; consequently the second Bespondent took pos- 
session of the entire estate, including the fifty villages ; and the 
Appellant's father having claimed the villages, the Bespondent 
refused to restore them to him, alleging that they were not un- 
lawfully taken possession o^ but that they became the second 
Bespondent's by purchase at the Government sale on the 12th of 
July, 1854, along with the talook. 

That between the period of sale and 1858, the Appellant's 
father petitioned the Board of Bevenue, the Government, and the 
Court of Directors, to cancel the sale, in consequence of its 
injustice ; the amount due being only'Bs.39,000, which could easily 
have been realised by the sale of a few villages, whereas the whole 
estate, worth 14 lacs, was attached and sold for Bs.151,000, to the 
great loss and ruin of the ex-zemindar. 

That having failed in his endeavour to induce the Court of 
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Directors to restore the talook to him, the ex-zetnindar, in 1857, J. a 
preferred his petition to the Board of Kevenue, claiming the fifty 1874 

lyillages^ and praying for their restoration, on the ground that, bajahSbi 

being held on mocassa jaghire tenure, they could not lawfully ^^p^^ 
have been included in the sale, and were not sold, and so could «• 

GOLLIOTOR OF 

not have been purchased by the second Bespondent, and that he Gamjam. 
was therefore unlawfully put into possession thereof. 

That the Board of Revenue, having considered the claims of the 
ex-zemindar, in 1858, arrived at these conclusions :— 

*^ In the latter part of his statement, the ex-zemindar distinctly 
and accurately sets forth the relative rights of the present 
zemindar and of the holders of alienated lands, under whatever 
designation they are found. The present zemindar, as is ju^tIy 
observed by the ex-zemindar, is entitled to that only which is 
settled on the proprietor by the Istimrar sunnud, viz., the en- 
tire assessment of jeroyaty villages, and the kattubadi or quit- 
rent of alienated lands, where such has been fixed. The proprietor 
is entitled to any increase from augmented sources in consequence 
of the occupation of waste lands in the former class of villages ; 
but however much alienated tenures may be improved, the rights 
of the proprietor, as such, are limited to the quit-rent only 

** These villages are noticed both by the collector and the ex- 
zemindar as mocassa or jaghire: both terms have the same 
meaning, and signify an assignmeut of the Government's share of 
the produce for a specific purpose, whether personal, for subsistence, 
or for the support of any pqblic establishment, particularly of a 
military character. The term * mocassa ' is generally used in the 
northern circars to imply grants of land for the support of peons. 
In Oanjamy Mr. Knox states, it includes the private landed 
property of the ancient zemindars, and grants for good service and 
distinction. 

*' The Board have already stated that the possession of the fifty 
villages in question should be made over to the ex-zemindar, sub- 
ject to the payment of the fixed quit-rent of Bs.19,612 to the 
present proprietor of the estate, the second Defendant [who 
agreed to receive the quit-rent in a memorandum addressed to 
the collector]. They resolve to recommend to Government that 
this course may be followed, provided he will consent to forego 

Vol. L 2 a 
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J. c all claiins to the difference between the quit-rent of the fifty 

1874 mocassa Tillages and the snms actoally collected from them by 

Rajah^Sbi ^^^ present Zemindar of Ha/uighv/ry whom the Board agree with 

Chaitanya ^1j3 collector in wishing to relieve from refund under the particular 

Ohundba ® *^ 

«. circumstances of the case." 
C!oLL]icTOB or 

Ganjam. rjij^^^ jjj Minutes of Consultation, dated the 6th of December, 
1858, the Government remark : — ** The Government are now asked 
to decide whether the present or the late proprietor is entitled to 
the villages, and the Board then recommend that the 50 villages 
may be given up to the ex-zemindar on condition that he foregoes 
any demand against the KdUi Kota zemindar for the mesne 

profits The Grovemment are of opinion that, of the two 

proprietors, the ex-zemindar is clearly entitled to the mocassa 
villages." 

That the Government then resolved to resume the villages, and 
make an annual payment to the ex-zemindar equal to the average 
of ten years* receipts from them, and at the same time suggested 
that they might be made over to the second Bespondent for a 
proportionate increase to his peshcush, or exchanged for a number 
of villages of equal value, compactly lying within one of the 
Government talooks, and the collector was required to submit an 
early report upon the practicability of the plan adverted to. But 
no sum was agreed to be paid to the ex-zemindar, nor any villages 
to be exchanged previous to his death. 

That on the death of the ex-zemindar, on the 4th of July, 1859, 
the Appellant was a minor, and continued so until the 2nd of 
October, 1865. 

That after the death of the ex-zemindar, the Government, in an 
order, dated the 21st of February, 1860, fixed as the amount 
of annual profits the sum of Bs.5000 a year ; and in the Minutes 
of Consultation of the 21st of February, 1860, ordered that the 
villages should be made over to the second Bespondent, Bs.5000 
being added to his peshcush. They were accordingly afterwards 
made over to the second Bespondent, and were now in his 
possession. 

That neither the Appellant's father, nor his adoptive mother 
and guardian, nor the Appellant, consented to receive anything 
under this arrangement. 
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On the 28th of September, 1868, the Appellant instituted the J. a 
present suit for the recovery of the Tillages. 1874 

It was admitted by the Appellant that from the date of sale sjjah Brz 

neither his &ther nor he had ever returned into possession of those ^^^^[|^^ 
yilla&:e6. nor exercised any act of ownership over them ; and that «• 

. OOLLECTOB OF 

the second Bespondent took the landlord's share of the crops in Qasuam. 
them in 1855, and had ever since been continuoosly in bodily """^ 
possession of them. 

The Respondents urged that the suit became barred in May, 
1867, if not in July, 1866 ; whereas the plaint was not presented 
until September, 1868. For, they asserted, the Government^ 
whether rightfully or wrongfully, in July, 1854, sold, and the 
second Bespondent bought^ all the rights which the Appellant's 
adoptive father then possessed over every part of the talook. Thus, 
the right of action, if any, arose ^n the day of sale, in July, 1854, 
or at any rate on the Crovemment placing the second Bespond^xt 
in possession of the talook, in May, 1855. And twelve years,, the 
period of limitation, would thus terminate either in July, 1866, 
or in May, 1867. They contended that the proceedings sub- 
sequent to the sale did not affect the running of the StahUe of 
Limitaiion, 

The following was the judgment of the High Court of Madras, 
afiSrming the judgment of the Civil Judge of Berhampore : — 

^ It is conceded by Mr. Sloan and Mr. Mayne (who were counsel 
for the Appellant) that there had been ouster from the land since 

1854, and no payment of rent-charge since that time. The nego- 
tiations going on are maintained by them to interrupt the running 
of the time. Clearly decided in the Bengal SdU Oase that they do 
not {Bad India 'Company v. Oditehu^n Paul (1)). We dismiss 
the appeal with costs.** 

Mr. Oowie^ Q.O. (with him Mr. 8. 0. Orady)^ for the Appellant :— 

The Courts below were in error in holding that the suit was 
baroed by the 8Muie of LimUaiion, Act XIV. of 1859. The cause 
of action did not arise in 1854, when the talook was sold, nor in 

1855, when it was delivered into the possession of the present 
zemindar ; for the Government have admitted that the villages 

(1) 5 Moore's Ind. Ap. Ca. 43. 

2 A 2 
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J. 0. were not sold in 1854, as they intended to sell only that which 
1874 they had the power to sell, namely, the kattubadi. The cause of 
Rajah^Srt action did not arise until the Government decided to resume 
(^iTANYA ^jjg villages and actually put the second Bespondent in possession 
V. of them, in I860. The second Bespondent^ by agreeing to pay 

Gakjam. the additional peshcush of Bs.5000, admitted that the villages had 
not been included in his purchase, except in respect of the kattu- 
badi; so that the resumption of the villages, in 1860, was the 
cause of action. Moreover, if we assume that the sale took place 
in 1854, and that the second Bespondent was put in possession in 
1855, nevertheless, the Government, by their subsequent pro- 
ceedings, cancelled the sale, and committed a new tort by 
delivering possession to the second Kespondent in I860. 

Mr. Forsyth^ Q.O., and Mr, H. 0. Merivcde^ for the first Be- 
spondent ; and Mr. LeitK Q.C., and Mr. J. B. Norton^ for the 
second Respondent, were not called on. 

At the close of the argument^ the judgment of their Lordships 
was delivered by 

The Bight Hon. Sir MoNTAauiB E, Smith : — 

This is a very clear case. Both the Courts in India have 
decided that the claim of the Plaintiff is barred by the limitation 
of twelve years. He brought his suit^ as the adopted son of the 
late Zemindar of Hautghur, to recover fifty villages which had 
belonged to the talook of Hautghwr. That talook was sold by the 
Government for arrears of revenue. It is alleged by the second 
Defendant, who was the purchaser, that the fifty villages were 
sold with the rest of the talook. It is alleged on the part of the 
Appellant that those villages, although in some sense belonging 
to the talook, ought not to have been sold by the Government^ 
inasmuch as they were not subject to revenue, but were mocassa 
villages, which had been alienated from the zemindary, and paid 
a quit-rent only to the zemindar. That is t&e question upon the 
merits, if the merits could be tried. The sale was in 1854. The 
second Defendant was put into actual possession of the villagies in 
1855, and has remained in possession ever since. This suit was 
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not brought until the 28th of September^ 1868, which is more ^'^' 
than twelve years after he was so put in possession. Prima facte J^ 



therefore, the Statute of Limitation is a bar. Mr. Oo^l>ie has Bajah Sbi 

Oil A IT ANT A 

endeavoured to shew that a fresh cause of action arose in con- Chukdba 

sequence of some proceedings of the Government, by which it is cjc^i^e^r of 

said they made a new grant of these villages to the second Ganjam. 

Defendant, the present zemindar, at an increased revenue of 

Bs.5000. But such a grant, supposing it to have been made, 

would not give a new cause of action, and cannot affect the time 

when the only cause of action arose to the present Appellant. 

The Appellant is suing under the title he had in 1854 and 1855, 

and he has no other title, and he does not allege that he has had 

any possession, or that the Government has given him possession 

since his first dispossession. It is quite unnecessary, therefore, to 

go into those proceedings, into which Mr. Cowie went in some 

detail, for the purpose of raising the point. It is sufficient to say 

that all that passed between the Government and the second 

Defendant, the present zemindar, does not at all affect the question 

of limitation. The bar applies if the cause of action has not 

arisen within twelve years. It is quite clear here that it did not 

arise within that period, and therefore the judgments of the Courts 

in India are right. 

Their Lordships will humbly recommend Her Majesty to affirm 
the judgment of the High Court of Madras, and to dismiss this 
appeal with costs. 

Solicitors for the Appellant : Frank Biehardeon dk Sadler. 
Solicitors for the first Bespondent : Lawford & Waierhouse. 
Solicitors for the second Biespondent: Qregfory, BowdiffeSy & 
Bawle. 
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j.o* TOONDUN SINGH . . . . i Appellant; 

1874 AND 

juned. POKHNARAIN SINGH, TELUKDHAREE ^ 
SINGH, AND RAM PERSHAD SINGH and / 
BISHEN PERSHAD SINGH (the two Sons f ^^s^^^dents. 

OF KASHEE SINGH, deceased) ... .J 

On Appeal from (he Sigh Covrt of Judioatvre at Fort WiUiam, 

in Bengal. 

A porchaae at a sale for arrears of revenue under Act I. of 1845 made bj 
the managing member of a joint Hindu family in his own namoy but on 
behalf of the joint family, is not affected by the 21st section of that Act ; 
and the members of the joint family can sue to enforce rights acquired by 
them imder such a purchase, as against the maoagiBg member, thoi:^h lie 
is the sole certified purchaser. 

Where, after appeal brought, the Court below has passed a judgment in 
review in the same case, which has been sent up and notified to Her Majesty 
in Council, Mid put on record in the appeal case, it is open ta the Judicial 
Committee to pass judgment on the appeal, without prejudice to the sub- 
sequent judgment which was passed on review. 

1 HIS was an appeal against a judgment and decree of the High 
Court of Oalcutta, dated the 20th of April, 1870, which affirmed 
the decree of the Judge of Pcdna^ dated the 15th of September, 
1868. 

The suit was instituted by Kashee Singh and the two I^espon- 
dents, PoJchnarain Singh and TeluJcdharee Singhy as the sons of 
three deceased brothers of the Appellant. 

They sought, by their suit, a declaration of their right to the 
possession of certain shares in mouzahs (villages), lands, houses, 
&c., alleged as to one portion to have been their original joint 
ancestral property, and as to another portion to have been derived 
by purchases at various times, made with the alleged profits of 
such ancestral property, and while the several members of the 
family continued joint ; and they assigned 1861 as the date of the 

• Present: — The Right Hon. Sir James W. Oolvilb, The Bight Hon. 
8iB Babnes Peacock, The Right Hon. Sir Montague E. Smith, The Right 
HoNt Sib Ro}}£rt P. Collier, aud The Bight Hon. Sir Lawrence Peel. 
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* 

cauise of action, when, as they alleged, a separation from commen- J. 0. ^ 
sality took place. 1874 

By way of defence, the Appellant contended that the several toondun 
members of the family completely separated in 1835, soon after ^^^° 
the death of Omrao Sinffh, the common ancestor : that on such Pokhit abaih 
separation the then joint property was partitioned and divided, — «' 
and that thereafter separate collections of the rents were made 
by the several separate owners ; that the Appellant then attached 
himself to the great Patna banker (Meer AhdoOahjf with whom 
and his family he soon became a favonrite; that throngh his 
agency estates were fanned out to respectable tenants, whereby 
he received gratuities and presents; and aided with loans, and 
being an expert man of business he increased his pecuniary 
means ; and as fortune aided him he purchased Mauzah BuLzeedr- 
pore and other mouzahs, particularly specified, out of his own 
separate moneys. 

The Appellant further contended as to certain of the estates, 
that they were purchased by him at different times at public 
auctions for arrears of Government revenue, and that, indepen- 
dently of all other considerationfi^ he could not be evicted from 
the possession of such estates, being the statutory certified pur- 
chaser thereof 

The Judge of Patna and the High Court of OaleuUa held that 
the Appellant had not satisfactorily proved the separation in 
1861, and gave the Respondents a decree for the property 
claimed. 

The arguments that were now adduced before the Privy 
Council were ultimately limited to the question as to whether 
the suit ought not to have been dismissed under sect. 21 of Act L 
of 1845 (1), inasmuch as the Appellant was the certified purchaser 
of the property. . 

■ 

With regard to this, the High Court had held as follows : — 
'^ The case of a purchaser at a sale for arrears of Government 

(1) Sect. 21 of Act L of 1846 is as that the purchase was made on behalf 

follows : — of another person not the certified pur* 

** And it is hereby enacted that chaser, though by agreement the name 

any suit brought to oust the certified of the certified purchaser was used, 

purchaser as aforesaid, on the ground shall be dismissed with costs." 
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J; 0. revenue made by the manager of a joint Hindu family in bis 

1874 own name on behalf of the joint family, does not appear to be 
TooNDuir expressly provided for by sect. 21 of Act I. of 1845, and it would 

®^^^" only be by a forced construction that such a case could be brought 
FoKHNARAiN within the terms of that section. The section is a penal one, and 

should, we think, be construed strictly. . • • I think it must 

be taken as found as a fact, that the purchase of Moheshpore was 
made by Toandv/i^ Singh as a managing member of the joint 
family, on behalf of himself and the other members of the family. 
The suit is not brought against ToondAim Singh on the ground that 
the purchase was made on behalf of another person, and not of 
himself. The purchase was, in fsict, admittedly made by him on 
his own behalf, though others may be interested with him. The 
suit is not brought to oust him, but to establish the rights of his 
co-sharera as joint owner with him. .... On the whole, we 
axe of opinion that a purchase at a sale for arrears of revenue 
under Act I. of 1845, made by the managing member of a joint 
Hindu family in his own name, but on behalf of the joint family, 
is not affected by the 21st section of that Act, and that, notwith- 
standing anything contained therein, the members of such joint 
family may sue to enforce rights acquired by them under such a 
purchase as against the managing member, though he is the sole 
certified purchaser." 

The appeal was preferred and admitted in the High Court on 
the 14th of May, 1870, and after it had been so admitted, and on 
the 5th December, 1871, a further judgment was delivered by the 
same division bench, upon an application for review preferred by 
the present Appellant, which the Appellant afterwards caused to 
be included in the Becord. The object of that application was to 
raise a wholly new issue, viz., whether, assuming the properties in 
suit to be joint, as alleged by the Bespondents, the Appellant 
should not be declared entitled to a larger share, inasmuch as he 
had devoted more labour and skill to the acquisition of those 
properties than his brothers or nephews had done. 

An opinion was expressed by the Court, in their judgment on 
review, that a further inquiry would be necessary on that point, 
in ease the Judicial Committee should afSrm the former judgment 
of the High Court. 
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Mr. Leiih, 0.0.^ and Mr. G. W. Arathoan, for the Appellant, con- j. o. 

tended that the proper construction of the 2lBt section of Act I. of 1874 

1845 would include the purchase at a sale for arrears of revenue toosdw 

under that Act made by the managing member of a joint Hindu ^tsqb. 

family, if the purchase were made in his own name, though it PoKHirABAiif 

might be on behalf of the joint /amily ; and that, consequently, ' 

under that 2l8t section, this suit ought to haye been dismissed. 

Mr. Doyne, for the Bespondents, maintained that the view of 
the High Court was accurate as to the 21st section not applying 
to this purchase. He also submitted that the present appeal 
would not affect the judgment made by the High Court on review 
subsequently to the preferring the appeal. 

Their Lordships' judgment was delivered by ) 

The Eight Hon. Sib Barnes Peacock : — 

The point in this case has been reduced now to the question as 
to what is the proper construction to be put upon the 2l8t section 
of Act I. of 1845. The High Court expressed their opinion ** that 
a purchase at a sale for arrears of revenue under Act I. of 1845 
made by the managing member of a joint Hindu family in his 
own name, but on behalf of the joint family, is not affected by the 
2lst section of that Act, and that notwithstanding anything con- 
tained therein the members of such joint family may sae to enforce 
rights acquired by them under such a purchase as against the 
managing member, though he is the sole certified purchaser." 
Their Lordships entirely concur in that view of the construction 
of Act L of 1845. It appears upon the record that this judgment 
was pronounced on the 20th of April, 1870, and that the appeal 
was preferred and allowed to Her Majesty in Council on the 14th 
of May, 1870. The judgment in review which has been sent up 
and notified to Her Majesty in Council, and put upon the record 
in this case, was passed on the 29th of August, 1871, after the 
appeal was preferred. It does not appear that any appeal has 
been preferred against the judgment which was pronounced in 
^ review; and under those circumstances their Lordships, being 

^ aware that such a judgment has been passed, will humbly recom- 
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J. a mend Her Majesty to affinn, with the costs of this appeal, the 

i»74 original decree passed by the High Court, so far as it finds the 

Towmxm properties in question to be part of the joint family estate, but 

Singh without prejudice to the subsequent judgment which was passed 

PoKHiTABAiir by the High Court in review, or to any proceeding which may be 

— , taken thereunder. That will leave all the questions open as to 

carrying it out 

Solicitor for the Appellant : T. L. WiUon. 

Solicitors for the Bespondents : J. H. & H. B, Henderson. 



LEXANDEB WATSON, Manager to the j 

Estate OF CUBBIE ife CO j Appellant ; 



j.c* ALEXANDEB WATSON, Manager to the 

1874 
June 2, AND 

AGA MEHEDEE SHEEAZEE, MIEZA MA- ] 
HOMED ALLY SHEBAZEE, and HADJEE i Bespondents. 
MIBZA HOSSAIN SHEBAZEE . . . . ) 

On Appeal from the Court of the Beeorder of Bcmgoon. 

An agreement between a principal and his agent commenced with an 
admitted balance, and clearly contemplated the existence of an aoconnt 
current containing mutual items of del»t and credit. The agreement con- 
tained a stipulation that on the adjustment of the accounts the principal 
should be bound to pay such balance as might be found due fbem him. ^Hie 
account was kept accordingly as a continuous account, and contained several 
items which brought down the mutual dealings to March, 1868. The agent 
sued in February, 1871, to recover the balance due to him on the account : — 

Edd^ that the case fell within the 8th section of Act XIY. of 1859, and 
was not barred by limitation, even as to the items which were dated more 
than three years before the institution of the suit. 

In a suit for an account it was ordered by consent of the parties that the 
cause should be referred to a commissioner to take accounts, who in taking 
them was to decide upon all questions of fact, whether as to the delivery of 
certain merchandise, or the value of such merchandise, delivered, or other- 
wise, with full powers for the purposes of the investigation ; and that if 



* Present: — ^Thb Right Hon. Sib James W. Colvilb, Thb Right Hon. Sib 
Barnes Feaoock, The Right Hon. Sib Montague E. Smitb, and The Right 
Hon. Sib Robebt P. CJollieb. 



TOL. L] INDIAN APPEALS. 847 

queBtioDf of law aboald arise and ooold sot be settled or di^nsed of before j. o. 
the oommissionery they were to be sabmitted to the Court : — 1^-^ 

Heldf that this reference was different from the ordinary reference to a w^vw 

commissioner to examine aoooonts under Art 181 of the Code of GhH Pro- WAnov 

Whether it would be competent to the Court to re-open a question of BBsaAsn. 

account against a dear finding upon a question of fact relating to the account 

and made by the commissioner upon the evidence properly before him^ qumre, 

IHIS was an appeal againat the judgment of the Beoorder of 
Bango<mf in an action brought by the Appellant, as manager of 
the estate of Messrs. Ourrie d Oo^ against the Bespondents, to 
recoTor Tia.iOfi67, being the alleged balance of an account due 
from the Bespondents to Messrs. Currie d Co. 

The balance was alleged by the Appellant to have become due 
in the mutual dealings between the Bespondents and Messrs. 
Currie it Co. 

The Bespondents were partners carrying on business at Banffoan, 
as timber merchants, &c ; and Messrs. Currie dt Co. were a com- 
pany carrying on business at Banffoon as merchants and agents^ 
and they acted as the agents of the Bespondents. 

On the 17th of May, 1867, the following articles of agreement 
were entered into between the Bespondents and Messrs. Currie A 
Co.:— 

**1. The said parties, Mirza Mahomed ARy Sherazee^ Hadjee 
Mirssa Hoeseain Sherazee and Aga Mehedee Sherazee, hold and are 
jointly interested in permits from the Government of British 
Burmdh, in the forest department, entitling them to fell, drag, and 
remove seasoned timber from the Kimboung and OwairThay forests, 
until the 1st day of April, 1869, in the case of the Kiniboung 
Forest, and the 30th day of November, 1868, in the case of the 
Qwai-Thay lorest, and in exercise of the powers conferred upon 
them by such permits, the said parties have already brought down 
to, and stored in Bangoon, large quantities of timber from the said 
forests, and other large quantities are in coarse of transit to 
Bangoon from the said forests, and other large quantities are still 
in the said forests, felled and awaiting removal, or ready to be 
felled and removed as opportunities shall offer. 

** 2. The said Iftr^a Mdhomed AUy Sherazee, Hadjee Mirza 
Hoossam Sherazee, and Aga Mehedee Sherazee^ are, and hereby 
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J. 0. admit themselves to be, indebted to the said Messrs. Currie & Co. 

1874 in the sum of forty-four thousand rupees, and for the purpose of 

WAxaoH securing repayment of that sum, with such other sum or sums as 

AgaMehede* ^^y ^^^™ *™® ^ *^™® ^® advanced by or otherwise become due 
iSuKBAzisB. to the said Messrs. Currie & Co., and for the further purpose of 
securing to the said Messrs. Currie dt Co. due payment of all bills 
of exchange or promissory notes which may be by them made, 
drawn, accepted, or executed, or to which in any way they may 
become parties under this agreement, and also all arrears of 
interest and commission to which the said Messrs. Currie & Co. 
may become entitled under the articles hereinafter contained, they, 
the said Mirm Mahomed Ally Sherazee, Madjee Mirza Hoossain 
Sherazeey and Aga Mehedee Sherazee, agree and bind themselves in 
manner following : — 

" 3. They agree to appoint, and they hereby do appoint, Messrs, 
Currie & Co. as their agents for the sale of all the timber afore- 
said, hereby empowering them as such agents to demand and 
obtain delivery of all such timber, both such as has already 
arrived in Bangoon, amounting to eight hundred and fifty logs, or 
thereabouts, which is now stored on the premises of Aga Mahomed 
Ismail dt Nanabhoy Bu/rjorjee, and such timber as is now lying in 
the Poozondotmg Creek or elsewhere, in course of transit from the 
said forests to Rangoon, and also all such timber as is still awaiting 
removal from the said forests, all of which timber is now marked, 
or shall be marked, with the distinguishing letters MA or BMA. 

** 4. They bind themselves not to sell, directly or indirectly, any 
portion of the said timber and not to appoint any other agents, or 
agent, for the sale thereof, and not in any way to obstruct Messrs. 
Currie & Co., as such agents as aforesaid ; hereby further binding 
themselves to pay to the said Messrs. Cwrrie & Co., as such agents, 
commission or brokerage at the rate of 5 per cent, on the gross 
value of all such sales or sale as may be effected by them as such 
agents as aforesaid. 

"5. To secure the delivery to Messrs. Currie dk Co. of the 
timber yet to arrive from the forests aforesaid, it is agreed that all 
passes for the same to be taken out at the Shwe-gyen station of the 
forest department, shall be taken out in the name of Messrs. Currie 
& Co., and it shall, if required by them, be marked with their 
mark. 
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'' 6. The said parties hereto of the first part shall have no power J. a 
to terminate or reyoke the agency hereby conferred on Messrs. 1874 
Gurrie & Co. without in the first place giving six months' preyious Watboit 
notice in writing of such their intention, and fuUy satisfying aU AQAMi™.. 
claims of the said Messrs. Owrrie & Co., whether in respect of S hbraz bi. 
moneys advanced, or of liabilities undertaken, or of commission or 
interest accruing to them as such agents as aforesaid. 

^' 7. Out of the money to be received by them as the proceeds of 
any sales or sale to be effected by them as such agents as aforesaid, 
it shall be lawful for the said Messrs. Owrrie & Co.^ and they are 
hereby empowered, firstly, to defray all costs and charges of such 
sales or sale, and, secondly, to deduct and pay themselves all such 
sum or sums of money as may from time to time become due to 
them with their commission or brokerage at the rate aforesaid 
and also with interest at the current bank rate. 

'^ 8. It shall be lawful for the said Messrs. Cv/rrie & Co., and they 
are hereby empowered, in their discretion, to ship and despatch 
for sale to some other market such timber as shall come into their 
possession as such agents as aforesaid, and such shipment and 
despatch shall be at the cost and charges of the parties hereto of 
the first part. 

'^ 9. Upon an adjustment of accounts between the parties hereto, 
the said Mirza Mahomed AUy Sherazee, Ha^'ee Mirza Hoosaain 
8herazee, and Aga Mehedee Sherazee agree and bind themselves to 
pay to the said Messrs. Currie db Co. such balance as may be then 
found due to them, and to grant bills, payable three months after 
date thereof, for the same, and execute such other legal assurance 
as may be reasonably required ; and as collateral security for such 
payment^ and also to secure the performance by them of the 
articles hereinbefore contained, they hereby deposit with the said 
Messrs. Cv/rrie & Co, the Government permits hereinbefore men- 
tioned, and agree that the said Messrs. Cwrrie dk Co. shall have a 
lien upon the said permits for all sums of money now due or to 
become due to them under this agreement. 

^'10. And on their part, the said Messrs. Carrie & Co. bind 
themselves faithfully to discharge their duties as such agents as 
aforesaid, and to account for all such timber and sums of money as 
may be received by them in such capacity. 
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J. a ^^ 11. It is lastly agreed by and between the said parties h^^to^ 

1874 that if any dispute or difference shall arise touching these 

Watsov presents, the same shall be inquired into and decided by two 

AoA Memdm iJidiff^roi^* persons, and in case of their disagreement, by their 

SH gBAZB BL umpire ; and if either party shall fail to appoint s^ referee for the 

space of ten days after notice shall have been given him by the 

other party so to do, the referee appointed by the other party may 

make a final decision alone." 

Pursuant to the agreement, Messrs. Cttrrie & Co. from time to 
time made advances to the Respondents for the purpose of working 
certain forests situate in British Burmah. The firm of Cv/rrie & 
Co. also indorsed and accepted from time to time, on behalf ^of the 
Bespondents, bills and promissory notes for the purpose of 
enabling the Bespondents to discount the same in the local banks, 
and these acceptances and promissory notes at maturity, Messrs. 
Cv/nris db Co, were obliged to retire. 

Previously to the execution of the agreement, the Bespondents 
had also dealings with Messrs. Cvrrie dk Co., commencing from 
December, 1866. 

Messrs. Cuirrie & Co. having become insolvent, the Appellant 
was, on the 17th of March, 1870, duly appointed manager of 
their estate, with power to sue on behalf of certain attaching 
creditors for the properties attached. 

In February, 1871, the Appellant commenced this suit ; and the 
usual preliminary pleadings and steps in the cause having been 
taken, it was on the 5th of April, 1872, ordered by consent that 
the case should be referred to a commissioner to take accounts 

The following was the order of the Becorder : — 

** To Mr. LockiSy of Bomgoon. 

'^ Whereas it is deemed requisite for the purposes of this suit 
that a oommissicm for the investigation of the accounts should be 
issued, 

'' You are hereby appointed commissioner for the purpose dt 

taking accounts, and in taking accounts you are to decide upon all 

questicms of fact, whether as to the delivery of timber, or the value 

of timber delivered, or otherwise, with full powers for the purposes 

. of the iavestigation, and if questions of law arise and cannot be 
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settled or disposed of before you, ihey are to be submitted to the J. 0. 

Courts and to report to this Court on or before the 17th day of 1874 

May, 1872. Wamok 

^ Prooess to compel the attendance before you of any witnesses, j^^j^j^^^ 

or for the production of any documents which you may desire to B nn«Ag B» . 
examine or inspect, will be issued by this Court on your 
application." 

This order was apparently made under sect. 181 of the dtnl 
Procedure (Me, which directs '^ That the proceedmgs of the com- 
missioner shall be receired in evidence in the case, unless the Court 
may have reason to be dissatisfied with them, in which case the 
Court shall make sudi further inquiry as may be requisite, and 
shall pass such ultimate judgment or order as may appear to it to 
be right and proper in the circumstances of the case." 

The commissioner accordingly sat for the purpose of making 
these investigations, and ultimately made his report, in which he 
stated the conclusion at which he had arrived : — 

<< From the result of my examination, it appears to me that the De- 
fendants are indebted to Plaintiff in the sum of Bs.24,898. 11a. 5p., 
and it is a question for the Court to decide whether the com- 
missions on renewals, &c., amounting to Bs.9,796. 6a. 9jp., are due 
by the Defendants as a fair charge on the account ; also no further 
deliveries of timber than appears in Cvrrie & Oo.*b account have 
been proved by the Defendants. Mr. Elmes^ counsel for the 
Defendants, it will be seen from the proceedings, reserved several 
objections in law, to which I would beg to refer the honourable 
Court'' 

He then set out the account and the evidence of the witnesses, 
and concluded with the objections taken before him by Mr. Mmes^ 
the advocate of the Bespondents : — 

<<Mr. Elmes reserves the following objections in law for the 
decision of the Court. . 

*^ 1st. That Owrrie & Co*$ accounts have not been proved law- 
fully, and cannot therefore be received in evidence as to any &ct. 

<<2nd. That the deed of 17th May, 1867, miarked exhibit A, 
is not binding as against the second and third Defendants, since no 



352 INDIAN APPEALS. LI^- S. 

J. 0. ' authority under seal from either of them to execute it has been 
X874 proved or shewn. 
Watson ^' ^^^' ^* JElmes reserves all questions as to limitation affecting 
Aga Meubdie *^® several items chained for the consideration of the Court" 

Bbebazeb. - 

— — When the suit again came on before the Becorder in July, 1872, 

the objections of the Bespondents were heard. On this occasion the 
question arose whether or not the Appellant's claim was barred by 
the 9th clause of sect 1 of Act XIV. of 1859, which prescribes 
three years as the period of limitation in suits for money lent^ or 
for breach of contract, &c, ; and whether or not Ctirrie & OoJs 
accounts had been lawfully proved, when although attested copies 
of the company's books had been produced, Mr. Nichol, the clerk 
of the company, who had kept the books, was not produced as a 
witness, though he was in Rangoon at the time of the triaL 

The Becorder held that the accounts of Messrs. Owrrie dt Co. 
had not been lawfully proved, and that consequently the indebted- 
ness of the Bespondents had not been shewn, and he dismissed the 
suit. 

Thi^ judgment of the Becorder of Bomgoon^ which was now 
appealed from, was delivered on the 21st of August, 1872, and was 
as follows : — 

*^ A great many difficult questions have arisen in this suit. The 
original agreement of the 17th of May, 1867, seems to have been 
partly in the nature of a security for money due, and future 
advances, and partly an agency contract. It may be questioned 
whether some of the stipulations in it are not invalid, as tending 
to oppression, where the relation of mortgagor and mortgagee sub- 
sists between the parties ; but I do not think it necessary to enter 
upon that question. The mode in which the agreement was 
executed is canvassed by the second and third Defendants, as they 
never gave authority to the first Defendant to execute a document 
under seal. But I do not see how that can affect the matter ; for 
the second and third Defendants admit that the agreement was 
made on their behalf, and the affixing of a seal would not affect 
their liability or immunity under it 

" It seems to be true that the accounts previous to the 17th of 
May, 1867, were accounts with the first Defendant only; and, 
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therefore, if the B8.44y000y mentioned in the agreement of that J.O. 
date, are deducted from the balance claimed by the Plaintiff, there 1874 
would be nothing due as against the second and third Defendants, watsok 
The plea of limitation raises a more doubtful point ; for the entries j^qj^j^ehedeb 
since the close of 1867 are disallowed, or withdrawu, or are, with Sherazek. 
one exception, merely entries of payments which Currie & Co. 
were bound to make without recourse to the Defendants, and can, 
therefore, hardly be considered as entries keeping the account open 
as against the Defendants ; the one exception being an entry in 
March, 1868, of the sum of Bs. 7,658, credited to the Defendants 
as the nett proceeds of timber sold the 17th of February, 1868, 
more than three years before the institution of the suit, though it 
is difficult to say when the financial year closed. The first De- 
fendant states, in evidence, that the entries in his account, which 
differs from the account filed by the Plaintiff, were set down 
according to what was told him by Currie & Co,, and that three 
rafts of timber were received by Cwrrie dt Co,, the particulars of 
the sale of which were never given him. This brings me to the 
most important point raised by the Defendants, viz., that, even as 
regards the first Defendant, the accounts filed with the plaint have 
never been legally proved. It was said in argument for the Defen- 
dants, and not contradicted, that the person who kept the accounts 
for Cv/rrie & Co., Mr. Nicol, is now in Bangoon, and might have 
been called as a witness. The Indian Evidence Act of 1855, sect. 
43, supplies the rnle that books proved to have been regularly 
kept in the course of business, shall be admissible as corroborative, 
but not as independent, proof of the facts stated therein. In the 
present case, the accoimt books having been taken to Calcutta for 
a legitmate purpose, the Plaintiff files attested copies of them ; 
and these attested copies are, I think, good secondary evidence of 
the contents of the books ; but, even if the books themselves had 
been produced, some original evidence would have been requisite 
before they could have been admitted as corroborative proof. 
There is, however, no original evidence of any part of the 
accounts, excepts fourteen promissory notes produced in evidence 
before the commissioner. The 39th section of the Evidence Act 
says that an entry, which would be admissible after the death of 
the person who made it, on the ground of its havir)g been made in 
Vol. I. 2 B 
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J. 0. the ordinary course of businesSy shall be admissible, though the 

1874 person who made it be not dead, if he is at the time of the trial 

Watson ^^ hearing beyond the reach of the process of the Court, or cannot, 

. ,;• after dili£:ent search, be found. The entries in one of the cafih- 

Aga Mehbdeb ° ' 

Shebazeb. books are preyed to haye been made by Mr. Niooll ap to the SLst 
""" of March, 1868. Another cash-book is, up to a certain point, only 
a copy of the book last mentioned. It goes on to July, 1869 ; but, 
with the exception of one item, nothing beyond the 31st of March, 
1868, can relate to the account between Currie A Co. and the De- 
fendants, that is not entered in the former book ; and the entry of 
that one item, as already shewn, would be in favour of the Defen- 
. dants. It appears from the eyidence of Mr. Stanley, that Mr. Oair 
, was in charge of the Bangoon branch of the firm from about the end 
of 1866 till the beginning of 1869. He left Bangioon in July, 1869, 
and then Mr. Duke took charge. So, then, during the period coyered 
by the accounts, Mr. Oair was in charge of the firm in Banffoan. 
If any of the entries were made by him, and some of those in the 
cash-book marked B are stated to haye been made by him, they 
haye not been pointed out. Eyen if they had been pointed out, 
and I were at liberty, as perhaps I am, to follow the practice of the 
Court of Chancery in England (1), in permitting books of account 
to be taken as prima facie eyidence of the truth of the matt^is 
therein contained, yet I should hardly think fit so to do where the 
accounts are so doubtful as these. When the report of the com- 
missioner was under discussion, I remaTkcd upon one item dis- 
allowed by him which, unexplained, it seemed to me to haye 
been scarcely consistent with common honesty to haye set down 
against the Defendants ; and some other items are little better. 
There is some degree of eyidence, too, that Currie & Go, receiyed 
three rafts of timber from the D^endants which haye not been 
accounted for. It is necessary, therefore, to haye recourse to 
stricter rules in deciding upon the accuracy of the accounts ; and 
I think that the account books themselyes, eyen if proyed (which 
they were not) to haye contained entries in the handwriting of 
Mr. Oair, should not be admitted as prima facie proof. On the 
whole, therefore, as there is neither direct eyidence of the truth of 
the accounts, beyond the fourteen promissory notes, nor such 

(1) 8ee Act VII. of 1872, s. 7. 
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prima ffxaie evidenoe of tbe truth of th^oi aa can be received ; j, o. 

and, as the admissioa, on the other side of the account^ of sums i874 

receired goes far beyond the aggregate amount of the fourteen Watson 
promissory notes, I must hold that the indebtedness of the Defen- . ^ mbbkww 

dants has not been proved, and that the suit must be dj^issed ; SuEBAzciiL 
but, as the Defendants* accounts have been very carelessly kept^ 
without costs." 

Mr. Joseph Brotpn, Q.C., and Mj. F. Meadows White, tor the 
Appellant :— 

The Recorder held that the Appellant's claim had not been 
proved, inasmuch as the accounts of CtMrriedtCo. were not lawfully 
proved, and they would, if proved, h^ve been only corroborativa 
evidence of the contenta The claim, however, did not require 
ihe 43orroborative evidence of the accounts, for there was sufficient 
independent evidenoe to prove it. Moreover, the accounts were 
sufficiently proved ; for the 43rd section of the Indian Evidence Aet 
of 1855, when referring to books proved to have been regularly 
kept, does not mean that they are to be proved by producing the 
man who made the entries. 

With regard to the Statide of Limitations being a bar to the 
Plaintiff's claim, there are some entries in March and May, ].868» 
which are clearly withii) three years of the 28th of February, 
1871, when the suit was commenced. And although the account 
was one between principal and agent| yet it was a continuous 
account within the 8th section of Act XIV. of 1859 (1), which 
relates to *^ suits for balances of accounts current between merchants 
and traders who have had mutual dealings." Thus, the continuous 
account having been kept open until within three years, the 
Appellant's elaim was not barred. At any rate, the claim must be 
allowed in respect of the entries made within the three yeaiB. 

It was not competent to the Court to re-open any of the 
questions decided by the commissioner. There was not a mere 

(1) Act XrV. of 1859, 8. 8: "In be computed from, the close of the 

suits for balances of accounts current year in the accounts of which there is 

between merchants and traders who the last item admitted or proved in. 

have had mutual dealings, the cause dicating the continuance of mutual 

of action shall be deemed to have arisen dealings: such year to be reckoned as 

at, and the period of limitation shall the same is reckoned m the accounts.** 

2 B 2 
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J.O. reference to the commissioner for his opinion. There was a 

1874 binding agreement to abide by his decision. He was an arbi- 

Watson trator, in much the same way as if he had been appointed in 

AgaMkhkdbe ^cordance with the provisions of the 312th article of the Code of 

Bhesazbb. Procedv/tB, 

Mr. Ldthy Q.C.y Mr. Gowie^ Q-C, and Mr. Doyne, for the 
Bespondents : — 

If the books of the company had been produced, and if Mr 
Ntcolly who made the entries in them, had been called, then the 
books would have been proved, and y there would have been cor- 
roborative evidence of the entries in them ; but it would have been 
only corroborative evidence ; however, even this was not done, and 
there was not this corroborative evidence. And as to the indepen- 
dent evidence that was adduced, it was not sufiSeient. How- 
ever, we say that the entries, if proved, would have been in our 
favour. 

With regard to the reference to the commissioner, it was not a 
reference to an arbitrator under the 312th clause of Act No. VIII. 
of 1859, but was a mere reference under clause 181. It was, there- 
fore, just like a reference in former times to a Master in the Court 
of Chancery. The Court, therefore, had power either to act or 
to refase to act on the opinion of the commissioner. 

As regards the Statute of Limitation, the suit is one merely by 
the representative of agents to recover from their principals the 
balance due on the agency account, and consequently does not 
come within the 8th section of Act XIY. of 1859, which relates 
only to *^ merchants and traders who have had mutual dealings.*' 
If any of the items are within three years of the commencement of 
the suit, yet the others are not, and in respect of these the statute 
is a bar to any suit. 

Their Lordships' judgment was delivered by i 

The Right Hon. Sib James W. Colvile : — 

The question raised by this appeal is, whether any, and if so, 
what amount is due from the Eespondents, wlio are either general 
partners as timber merchants at Raiigoony in the province of 
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Pegu^ or were engaged as co-adyentnrers in the working of the J.G. 
forests in that country, to the late firm of Gurrie & Co., which 1874 
carried on business as merchants and agents at Bangoon, and watbon 
apparently also at Maulimin. AoaMiIhedeb 

The question arose between the Bespondents and the Appellant, Shebazee. 
who had been appointed the manager under the provisions of sect 
243 of Act VIII. of 1859, with power to sue on behalf of certain judg- 
ment creditors of Ourrie & Go, who had attached the debt, if any, 
due from the Bespondents to Gwnie dk Go. Gurrie & Go, appear 
to have afterwards become insolvent, and their books to have 
passed into the hands of their general assignee, but it must be 
presumed that at the date of their insolvency the Plaintiff's title, 
under the attachments, to the debt, if any, had already accrued. 
The suit was commenced on the 28th of February, 1871. It 
appears by the proceedings that the course of dealing between 
the Bespondents and Owrrie & Go. was regulated, at all events 
after that date, by the agreement of the 17th of May, 1867. It 
is impossible, their Lordships think, to read that agreement with- 
out coming to the conclusion that the course of dealing between 
Cv/nrie & Go, and the Bespondents was the ordinary course of 
dealing between principal and agent; Gv/rrie & Go, being often 
in advance on account of their principals; and being, on the 
other hand, responsible for the proceeds of the timber sent down 
from the forests to them for the purpose of Bale, and sold by 
them. The agreement, which starts with an admitted balance of 
Bs.44,000, clearly contemplates the existence of an account 
current between the two firms containing mutual items of debit 
and credit. The 9th clause of it contains a distinct stipulation 
that on the adjustment of the accounts the Bespondents shall be 
bound to pay such balance as may be then found due from them. 
That was the state of things so long as these mutual dealings 
subsisted. 

The suit having been brought on the 28th of February, 1871, 
the Defendants put in written statements. The first and second 
Defendants put in a joint statement, and the third Defendant put 
in a separate statement. They do not materially differ, except 
that the two last Bespondents on the record raised a point which 
is now no longer insisted upon as material, namely, that the 
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J, 0. agreement having been executed only by the first Defendant, 
1874 though under powers of attorney by them, they were not bound 
Watsok ^y ^^ ^ ^7 A° agreement under deal. All the Bespondentd 
AgaMbhbdbb ^''^i^^d that they were generally bound to Ourtie & Co, by the 
Shssrazeb. agreement, and also that something, though a sum very fkr short 
of the Es.44,000, which was claimed by the Plaintiff, might h6 
due to Onrrie & Co. on the balance of the account. The only 
issues that were settled in the suit were, first, whether the claim 
of the Plaintiff had been rightly made by regular suit, a question 
which has since been treated as immaterial ; and secondly, what 
amount, if any, was due by Defendants to Plaintiff on the cause of 
action alleged in the plaint. That being the state of the record^ 
the parties on the 5th of April, 1872, agreed by their counsel 
that the cause should be referred to a commissioner to take 
accounts, who in taking them was to decide upon all questions of 
fact, whether as to the delivery of timber or the value of timber 
delivered, or otherwise, with full powers for the purposes of t^e 
investigation ; and that if questions of law should arise and could 
not be settled or disposed of before the commissioner, they were 
to be submitted to the Court. And the formal commii^sioii isslied 
on the 19th of April to Mr. Lochie, the commissioner, by the 
Court, stated, "Ton are hereby appointed commissioned for the 
purpose of taking accounts, and in taking accounts you are to 
decide upon all questions of fact, whether the delivery of timber, 
or the value of timber delivered, or otherwise, with full powers for 
the purposes of the investigation ; and if questions of law arise and 
cannot be settled or disposed of before you, they are to be sub- 
mitted to the Court, and to re^port to this Court on or before the 
17th day of May, 1872/' 

The commissioner so appointed appears to have made a careful 
investigation, and the result of his report was this : — ^He says : 
^ From the result of my examination it appears to me that the De* 
fendants are indebted to Plaintiff in the sum of BSi24,898. 11a. 5p.j 
and it is a question for the Court to decide whether the commis* 
sions o;i renewals, &c., amounting to Bs.9796. 6^ 9j)., are due by 
Defendants as a fair charge on the account ; also no further deli* 
Veries of timber than appears in Ourrie dt CoJs account have been 
proved by the Defendants. Mr. Elmes, counsel for the Defendants, 



' 
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it will be seen firom the proceedings reserved seyeral objections in J. 0. 
law, to which I would beg to refer the Honourable Court.*' 1874 

The question with reference to these commissions may be at watson 
once dismissed bom considerotion, because there is no longer any ^^^m'^ibd- 
contention raised on the part of the AppeUant that they ought to Shkrazbb. 
haye been allowed; and the question now to be determined is 
simply whether the commissioner's report, which finds the sum of 
Bs.24^98. 11a. 5p. to be the amount due, is to be upheld or not. 

The points of law taken by Mr« Elmea are stated in the record 
in these words: *Mst. That Cvnrie & Oo*s accounts have not 
been proyed lawfully, and cannot therefore be received in evi- 
dence as to any fact ; 2nd. That the deed of the 17th of May, 
1867, is not binding as against the second and third Defendants, 
since no authority under seal from either of them to execute it 
has been proyed or shewn ; 3rd. Mr. fXmes reserves all questions 
as to limitation affecting the several items charged for the con- 
sideration of the Court." Their Lordships think that it will be 
conyenient to deal first with these questions of law, and to take 
them in their inverse order. 

The contention as to limitation seems to have been that the suit 
having been commenced on the 28th of February, 1871, the 
PlaintiiTs claim was barred, at least as to many items of the 
account, by the clause of Act XIY. of 1859, which prescribes a 
three years' limitation for suits for breaches of contract, money 
lent, and the like. It is unnecessary to consider whether after 
the consent order referring the question to the inyestigation of the 
commissioner, nothing haying been said in the written statements 
about the claim being barred by limitation, and no issue on that 
point having been settled, the objection was not taken too late. 
For their Lordships are of opinion that the Plaintiff's claim does 
not fall within the three years' limitation. It appears to them 
that it would be a misapplication of the law to treat the claim as 
barred as to some, and valid as to other items of the account. 
They are of opinion that the account was one continuous account 
between principal and agent, with debits and credits on each side 
of it, and that the contract was to pay the balance of that 
account when it should be struck: and that the case therefore 
falls within the 8th section of Act XIY. of 1859, there being several 
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J.G. items which bring the mutual dealings down to March or May 

1874 1868. Therefore the objection that has been taken on the ground 

Watson ^^ ^^^ Statute of Limitation cannot prevaiL 

AgaMehedbk ^i*^ respect to the second point raised by Mr. Elmes, that has 

Sherazbe. not been insisted upon at the Bar to-day, and it is unnecessary for 

their Lordships to say more about it. 

The other objection seems to be that upon which the decree of 
the learned Eecorder of Bangoon is founded. It is, " That Currie 
dt Co*8 accounts have not been proved lawfully, and cannot, there- 
fore, be received in evidence as to any fact.** In order to see 
whether the learned Judge was right in dismisinng the suit on 
this ground, it is necessary to consider more particularly what was 
the course of the proceedings before the commissioner. 

He acted in this way : he first took the evidence of one of the 
Bespondents — Affa Mehedee Sherazee — who after several meetings 
and under an order of the commissioner produced the accounts 
of his firm. He also took the independent evidence of the bill 
collector of the Bank of Bengal^ who produced certain promissory 
notes, fourteen in all, made by the respondent Aga Mehedee 
Sherazee^ and indorsed by Cvrrie & Co.^ and proved that those 
fourteen promissory notes had been taken up and paid by Currie 
& Co, As to every other item of the charge which the com- 
missiouer has allowed, he, upon the examination of Aga Mehedee 
Sherazee^ and on the accounts produced by him as the accounts of 
his firm, found that they tallied with the like items in the books 
of Currie & Co. 

Li fact, the claim of the Plaintiff was proved wholly inde- 
pendently of Cwrrie & Co's accounts, by those two witnesses and 
the accounts of the Sherazees, In one part of his judgment the 
learned Eecorder states, and states correctly, that the accounts of 
Currie & Co. would have been, under the India/n Evidence Act, 
merely corroborative evidence. It follows therefore that the real 
result of his finding is, that inasmuch as by reason of the non- 
calling of the clerk who had made some of the entries, those 
accounts had not been satisfactorily proved and made corroborative 
evidence, he was bound to reject all the independent evidence, — 
that evidence which is the real foundation of the commissioner's 
finding,^^and to come to the conclusion that the Plaintiff had 
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failed to substantiate his case. That is a decision which cannot J. 0. 
be supported. 1874 

Their Lordships also desire to observe that even if the learned waison 
Eecorder had the power, which is a question afterwards to ^ j^j^j^oisdsk 
considered^ to go into these questions of fact, and had on suffi- Sh eraze k. 
cients grounds come to the conclusion that the commissioner's 
finding was based upon evidence improperly received, it would 
have been his duty to send the case back for further investiga^ 
tion rather than to dismiss the suit altogether ; since even upon 
the accounts of the Sherazees which were in evidence, it appears 
that at least Ks.4000 odd were due from them to the firm of 
Cwrrie & Co. Jn their Lordships' view, it is unnecessary to 
consider whether the accounts might not have been treated as 
properly before the commissioner by way of corroborative evi- 
dence — whether, as Mr. Brown argued, it was not sufficient to 
shew that they were accounts regularly kept in the course of 
business, although the clerk who made particular items, and who 
might have been called, was not called to verify those items. 

This being their Lordships' view upon the question on which 
the decision of the Court belo^ has principally turned, the only 
remaining question is whether there are sufficient grounds upou 
which the Sherazees can, so te speak, surcharge the account as 
found by the commissioner, by* taking credit for the sum of 
Bs.14,000, being the last item in the account shewn by their books, 
and also for the supposed value, a value which can only be ascer- 
tained by subsequent investigation, of three rafts of timber 
alleged to have been received by Cwrrie & Co.^ for the proceeds of 
which, if they ever sold them, they have never accounted. The 
commissioner has found, as a fact, that no further deliveries of 
timber than appears in Cwrrie & Co.^s account had been proved by 
the Defendants ; and this raises a material question as to the powers 
of the commissioner, and the effect to be given to the consent 
order under which it was referred to him to take the accounts. It 
is contended on behalf of the Bespondents that the reference must 
be taken to be not a reference to him as an arbitrator, but a mere 
reference under the 181st article of the Code of Procedure, by 
which the Court is empowered to direct a commissioner to investi- 
gate the accounts and to make a report with which the Court can 
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J. 0. afterwaids ckal, treating it merely as eTidenoe* It appeazs, how* 
1874 eyer, to their Lordships that this particular reference, though not 
Watson ^ ^^ ^o^^ <^ A reference for the final determination of a oause 
AGAMMBDw^y an arbitrator, according to the prorisions of the 312th and 
Shkrazu. following articles of the Code of Procedure, ia something higher 
than and different from the ordinary reference to a commissioner 
to inyestigate accounts under Article 181. In the first place it is 
made by consent^ and the parties are bound by that consenir what- 
ever may be the true construction to be put upon the order. A 
consent to such a reference under Article 181 does not appear to 
be made necessary by the Code. Nor can their Lordships construe 
the terms of the orders of the 5th and 19th of April, 1872, as 
importing anything but the agreement of the parties ; and it was 
by no means an unreasonable agreement, that the commisaionery 
who was probably more conversant with mercantile accounts than 
the learned Judge, should decide the questions of &ct, reserving 
any question of law which might arise to be disposed of by the 
Courts There is no proof upon the record of a formal exception 
taken to his finding upon any question of fact. The objections 
are ail founded on matters of law, or on the improper reception 
of evidence, and of those objections their Lordships have already 
disposed. 

Their Lordships, for these reasons, would feel very great diffi- 
culty in reopening, and would think it was hardly competent to 
them to reopen this question, against a clear finding upon a ques- 
tion of fact relating to the account and to the delivery of timber 
by the commissioner upon the evidence properly before him. But 
even if this were otherwise, they are by no means satisfied that 
there are grounds in the present case upon which they would be 
justified in directing any further investigation on this point. The 
claim rests on the evidence of Agia Mehedee Sherazee, and that evi* 
dence cannot, in their Lordships' opinion, be treated as satisfactory 
proof of the further delivery of timber to Ourrie dk Co., or of 
their receipt of the proceeds of that timber, or of their fiEulure to 
account for such proceeds. On his first examination he said : *^ I 
was also told by them," he does not say by whom, ** that Bs.14,000 
had been realised for timber on my account in January, 1868. 
There were also three rafts of timber delivered to Currie & Co, 
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by the seoond Defenidaiity which do not appear m my books. I J. a 
cannot speak personally as to the delivery of these rafts to Owrrie 1874 
dt Oo, I n^ade entries in my books from what Owrrie dt Co* told wlnoir 
mcy not from accounts rendered by them*" After the accounts ^ ^' 
were nledy he was again examined, and he then said, as to the first ftHMAgwih 
item : ** I delivered 850 logs of timber to Currie d Co. in 1867, ~" 
and they sold them in the month of January 1868* The proceeds 
are entered in my account filed on the 18th of Fehruaryi 1868. 
I made the entry on my return from Toungoo at that time, accord- 
ing to the value of the timber, but I received no account sales. I 
cannot give any information about the three rafts of timber sent 
down from To%mgoo by Mirza Mahomed AUyr On reexamination 
he said : ^ I delivered the 350 logs of timber to Mr. Qair. They 
were not delivered on account of any private transactions with 
Mr. Gair. Mr. Qair was acting on behalf of Currie & Co. 
I never got receipts for the timber delivered to Currie & Co* 
Currie dt Co. ordered the 350 logs of timber to be taken to Aga 
Mahomed IsmaiU BankshaU!* The account, which he produced, 
contains this item : " For 350 logs of timber sold privately by 
Mr. Oair at Aga Mahomed IsmaiU BankshaU, January 1868, 
Bs.14,000.'' Therefore as to the principal item, the only item in 
respect of which any ascertained amount is claimed, there is 
notiiing but this loose evidence of the Bespondent himself as to 
the delivery of the timber, and of his having been told by some- 
body connected with OiMrrie & Co, that they had sold that timber ; 
and that latter statement seems to be inconsistent with what he 
afterwards says, viz. that he n;iade the entry on his return from 
Toungoo^ according to the value of the timber. 

It seems to their Lordships that if that transaction had really 
taken place, if 350 logs of timber had been delivered at Rangoon 
to Currie & Co,, and had been afterwards taken to or sold at Aga 
Mahomed IsmaiU Bankshdlly it would have been easy for the 
Bespondent to produce corroborative evidence of those facts, and 
that upon his unsupported testimony the commissioner was per- 
fectly justified in treating that item as unproved. It is to be 
further remarked that the accounts which were sent by the official 
assignee have no bearing at all upon that item ; because, as Mr. 
Coune has shewn, they, for some reason or other, purported only to 
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J. (X give the debit side of the account, and did not purport to shew 

1874 the sums which had been received by Cv/rrie & Go. from the 

wIt^k Sherazeea. Again, as to the three rafts of timber, Mirza Mahomed 

AgaMehesdeb -^^V* ^^^ ^® ^^ *^ ^*^® ^^* them down, was not called. There 
Sh ebazb e, was no evidence whatever of the receipt of these three rafts of timber 
by Currie & Co.^ aad their Lordships think the commissioner was 
justified in finding that there was no proof of their delivery. 

Under these circumstances their Lordships think the judgment 
under appeal cannot be supported, and it will be their duty to 
advise Her Majesty to reverse that judgment, and to direct that in 
lieu thereof a decree be made in favour of the Appellant for the 
sum found due by the Commissioner, viz. Bs.24,898, 11a. 5p., with 
the costs of the suit below and the costs of this appeal. 

Solicitors for the Appellant : LinMater, HacJcwood, Addison, & 
Broton. 

Solicitors for the Bespoudents : Harrison, BeaJ, & Harrison. 



J. c* THE MADRAS EAILWAY COMPANY ; . Appellants ; 

1874 AND 



June 12. 13 ; THE ZEMINDAB OF CARVATENAGAEUM Eespondent. 

July 3. 

On Appeal from the High Court ofJvMcatwre at Madrons. 

Where it is the duty of the zemindar to maintain the tanks on his 
zemindary, which are part of a national system of irrigation, recognised by 
the laws of India as essential to the welfare of the inhabitants, and the 
banks of a tank are washed away by an extraordinary flood without negligence 
on his part : — 

Held, that the zemindar is not liable for any damage that may be occa- 
sioned by the overflow of the water. 

Fletcher v. Rylands (1) distinguished. 



T 



HIS was an appeal from a judgment and decree of the High 
Court of MadraSy dated the 15th of February, 1871, aCBirming a 

* Present ;— The Right Hon. Sib James W. Col vile, The Right Hon. Sib 
Babnes Peacock, Tse Right Hon. Sib Robebt P. Collieb, and The Right 
Hon. Sib Lawbence Peel. 



(1) Law Rep. 3 H. L. 330. 
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decree and judgment of C. O. Plumer^ Esq., Acting Judge of ^-^ 
the Civil Court of ChUtoor, in the Presidency of Madras, dated 1874 



the 26th of September, 1870. Madras 

The Appellants, who were the Plaintiffs in the suit, were the «. 
Madras Bailway Company. C^vTten a- 

The Eespondent, who was the Defendant, was Streemm Mahor gabum. 
mwidavaswamai Katauri Salvah Meakarajoo Voomthay Baja 
Maharajah Coomara VenecCtaperoomal Rajoo Bahadoor Thara 
Maharajodoo Qav/roo, Zemindar of Carvatenagarum, in the dis- 
trict of North Aroot. 
The suit was brought to recover the sum of E9.45,000, as the 
aggregate alleged amount of damage said to have been sustained 
by the Appellants, by reason of injuries done in the years 1865 
and 1866 to a portion of their railway, and to certain portions of 
the works connected therewith, and by reason of their losing a 
certain amount of traffic ; the damage alleged was produced by 
the bursting and consequent escape of the water of two ancient 
tanks situate in the Bespondent's zemindary. 

A portion of the Appellants' line of railway, to a length of 
about thirty-one miles, runs through the zemindary of Carvatenar 
garvm ; and they alleged that on the 5th of December, 1865, a 
tank called the Puttoor Tank, situate on the west side of their line 
of railway, and in the Bespondent's zemindary, burst, and the 
water which escaped therefrom rushed with violence through the 
breach thereby made and against the embankment of the railway, 
and completely carried away a bridge, part of the line of railway 
consisting of three fifteen-feet arches, together with twenty yards 
of the embankment. Also, that on the same 5th of December, 

1865, another tank, called the Coyempetta Tank, in the zemindary 
of Carvatenagarvmy burst, and the water which escaped therefrom 
flooded a large area of country to a considerable depth, and coming 
in contact with the line of railway, carried away two bridges, part 
of such line of railway, leaving breaches in the embankment of 
the railway forty-six yards and forty yards in length respectively. 
The water so escaping, by coming in contact with several ctdverts, 
part of the Appellants' works connected with their railway, more 
or less injured the same. Further, that on the 10th of October, 

1866, the Coyempetta Tamk again burst, and the water which 
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J.O. escaped therefrom rushed with sueh violeaoe through a bridge, 

1874 part of the railway, that the reyetment of the abutment of the 

Madbas bridge was considerably injured. Moreover, that by reason of 

Railway Co. these breaches in the railway, public traffic over the same was 

Zbmindab of more or less impeded, and the Appellants bad thereby sustained 

Carvatena- J 

GAKUM. damage. 

The Eespondent submitted (amongst other things) that ^ if the 
injuries complained of did take plac^, they w«re not the result of 
any influences subject to his control, but rather the consequences 
of ^vis major/ or the act of God. The tanks referred to in the 
plaint have existed from time immemorial, and are requisite and 
absolutely necessary for the cultivation and enjoyment of the land, 
which cannot be otherwise irrigated, and the practiee of storing 
water in such tanks in India^ and particularly in this district and 
in the zemindary of Oarvatenagarum and the adjacent districts, is 
lawful and is sanctioned by usage and custom. The said zemin-* 
dary is a hilly district, and the ryots will be unable to carry on 
their cultivation without such tanks, they being the chief source 
of irrigation, and the omission to store quantities of water in such 
tanks will be attended with consequences dreadful to the inhabi- 
tants of the country. The Plaintiffs did not take proper eare to 
prevent the occurrence of the thing complained of, and they must 
be held to have taken upon themselves the risk of da^iage hap- 
pening. The Respondent could not have avoided collecting a 
quantity of water in the tanks during the monsoon, and he has not 
failed to use any reasonable care that may be expected £com him. 
There were also several tanks and channels above his tcmk belong*- 
jng to Government and other people which also burst at the same 
time. . • • All the three tanks above the PuHoor Tank were breached, 
azid the channels could be traced by which the waters had flowed 
from one tank to another into the Puttoor Tani, and the same 
with regaid to the tanks above ihgempetia, with one exception, 
while the highest tank was breached and in an unfinished or badly 
£nidied state." 

It seems to have been clearly proved that for three or foor days 
before the bursting of the tanks there had been heavy rains, and 
that for seventeen or eighteen hours before the accident there was 
a tremendous downpour of rain. Some of the witnesses said that 
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they had Bot knows mA a fall of rain for twenty years ; and one J. 0. 
of the AppeUante' witnesses admitted that from the time the 1874 
hieaches ocxmrred until the Sunday before his examination, t.a.» for )cl^!^ 
a period of nearly fiye years^ he had neyer seen such a downpour. ^^^^^^ ^• 
It seemed wetty dear that it was this oontinnous heavy down- Zemihdar of 
pour of rain that caused the tanks to burst oabum. 

The Appellants alleged that if the tanks had had properly con- 
structed calingulahs, or outiets for the overflow of watery they 
would not have burst 

The Bespondenty on the other hand, contended that the caliiH 
galahs used by him in these tanks were jsuch as were used in 
tanks generally in that part of the oonntryy and according to the 
usage and custom of the district ; and that he had taken every 
reasonable and proper precaution to prevent the occurrence of 
ordinary accidents. 

Mr. 0. O. Plumer^ the Acting Judge in the Civil Court of 
ChUtoor, gave judgment for the Respondent In his judgment he 
said (inter alia) : — 

*' The Pefendant urges that Plaiutifls constructed the railway 
long subsequent to the construction of the Defendant's tanks, 
which have existed from time immemorial, and that, therefore, 
the Flaintiffe took the land subject to the continuance of the 
existence of the tanks. 

** It was clearly proved that the tanks in question have existed 
from time immemorial, and no doubt the Plaintiffs were well aware 
of their existence. The Plaintiffs, however, do not seek to inters 
fere with the existence of the tanks, and, in my opinion, it cannot 
be held that the Plaintiffs were bound to protect themselves 
against the bursting of the Defendant's tanks. I do not think it 
necessary to refer to the several cases cited on the breach by 
Defendant's counsel on this point, considering the nature of the 
High Court's judgment referred to above. 

** The chief question to be decided is, did the Defendant use 
every precaution to prevent the tanks on his estate from bursting 
and doing injury to his neighbour ? Here it will be necessary to 
see what is the evidence in the case as to the cause of the tanks 
bursting. 

'^ It is quite clear from the evidence of the third witness for the 
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.J*0. Flaintiffsy that when the Plaintiflfs' three railway bridges were 

1874 destroyed^ the water from the PtUtoor and Coyempetta Tanks had 

Madbab burst the natural boundaries of those tanks and overflowed down 

Sail WAT Oo 

v. ' to the railway. It also appeared from the evidence of the third 
cTR^rTENA' witness, and of the second witness (Mr. 8coU), that above the Pia- 
QABuu. ioor Tank, there are three tanks, and that above the Coyempetta 
Tank there are several tanks of various sizes. 

** Mr. Scott and the fourth witness inspected all these tanks in 
February, 1866. The Coyempetta and Pttttoor Ta/nks having burst 
in December, 1865, and they then found that all the three tanks 
above the PiUtoor Tank were breached, and that they could trace 
the channels by which the waters had flowed from one tank to the 
other into the Puttoor Tank, and the same with regard to the 
tanks above Coyempetta, one of which, however, was not breached, 
while the highest tank was, the witness said, breached and in an 
unfinished or badly finished state. 

''There is no evidence whatever to shew whether the tanks 
above the Coyempetta and Puttoor Tanks were breached in De- 
cember, 1865, or when they were breached ; some of the larger 
tanks had regularly constructed calingulahs, while the smaller 
tanks had mud dams. 

** The PvUoor "BXid Coyempetta Tanks had each a calingulah. 

'' It was suggested, though it was not distinctly proved, that the 
cause of the breaching of the Ptittoor and Coyempetta Tanks was 
an extraordinary flow of water from the tanks above them, and this, 
it would appear from the tahsildar's reports I. and IL, might have 
been the immediate cause of the disaster. The tahsildar, however, 
admitted that he had not seen those tanks at the time of the 
breaches, but he said that he saw the water coming from the 
direction of the tanks above Puttoor to the Puttoor Tank. 

** The Plaintiffs urge that if all these tanks had had properly 
constructed calingulahs they would not have burst, and that the 
Defendant, not having taken the precaution to coDstruct such 
calingulahs, is responsible for his neglect. 

** The Defendant's case was that the Defendant had taken every 
reasonable and proper precaution to prevent the occurrence of 
ordinary accidents, and that he was not liable for an extraordinary 
accident such as he alleges this to have been. 
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^ Now, in my opinion, the present case is distingnishable from j. c. 
the case of Fletcher v. Bylands (1) so often referred to. 1874 

** The reservoir r^erred to in that case hjid been constructed for madrab 
the Defendant's own purposes, for his own benefit and advantage. "^^^^^^ Oo. 

•^In this case the Defendant's tanks, which have been in exist- Zbmtkdabof 

O AB V A T EN A" 

ence for ages, exist not for the benefit of the Defendant alone, but gabum. 
for the benefit of thousands of his ryots ; 4000 guntahs of land 
are irrigated by the waters stored in each of these tanks, and as 
one of the Defendant's witnesses said^ 'How could the people live 
if there were no waters in those tanks ? * 

** The existence of these tanks is absolutely necessary, not only 
for the beneficial enjoyment of the Defendant's estate, but for the 
sustenance of thousands of his ryots. 

'* Looking, then, at the enormous benefit conferred on the public 
by these tanks ; considering that, in this district at least, their 
existence is an absolute and positive necessity, for without them 
lihe land would be a wilderness and the country a desert. Con- 
sidering these things, I think that it would be inequitable to 
impose upon the owners of the lands, on which these tanks are 
situated, a greater obligation than to use all ordinary precaution 
to prevent the water from escaping and doing injury to their 
neighbours. 

** The cases of Blyth v. Birmingham Waterworks Company (2), 
and Withers v. North Kent Bailway Company (3), appear to be on 
all fours with the present case ; and in both of these cases, as the 
works were sufficient for ordinary occasions, the Defendant was held 
not bound to provide against extraordinary accidents. 

^'I have now to determine whether the Defendant did use 
reasonable and proper precautions to guard against all ordinary 
accidents. I am of opinion that he did ; it is not to be expected 
that you would find these tanks constructed on the most approved 
scientific principles, or furnished with the latest known works to 
provide for the escapement of the water. In not one of a hundred 
of the Government tanks would you find calingulahs constructed 
on the best known principle. How then is it to be expected that 
Defendant should make use of those appliances in the construction 

(1) Law Rep. 3 H. L. 330. (2) 25 L. J. (Ex.) 212. 

(3) 27 L. J. CEx.) 417. 

Vol. L 2 C 
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j.O. of his tanks. It was proved by the evidence of the* Defendant's 

1874 ninth witness that the tanks of Putioor and Coyempetta, and those 

Madras ^bove them, had all either calingulahs or earthen dams, and that 

Bailway Co. these calingulahs and earthen dams are in ordinary nse through- 

ZEMiin>AB OF out the whole district, and are considered perfectly sufficient for 

OARUH. All ordinary occasions, and it appears to me that greater pre- 

""^ caution could not properly be looked for from the Defendant. 

** * Negligence/ Baron Alderson said, ^ consists in the omitting to 
do something that a reasonable man would do, or the doing some- 
thing that a reasonable man would not do, in either case uninten- 
tionally causing mischief to a third party/ 

** Applying that definition to the present case, I am of opinion 
that Defendant did all that a reasonable man in his position and 
with his education and opportunities could have been expected to 
have done for the proper storing of the water in these tanks, and 
that he did not omit to take any reasonable precaution. 

** And now to decide whether the bursting of the tanks was an 
ordinary or extraordinary accident 

'*It is clearly proved that for three or four days before the 
bursting of the tanks there had been heavy rains, and that for 
seventeen or eighteen hours before the accident there was a 
tremendous downpour of rain, some of the witnesses said that 
they had not known such a fall of rain for twenty years, and the 
Plaintifis' third witness admitted that from the time the breaches 
occurred until the Sunday before his examination he had never 
seen such a downpour, U, for a period of nearly five years. 

'^ I have no doubt whatever that . it was this continuous heavy 
downpour of rain that caused the tanks to burst, and that the 
accident was an extraordinary one, against which the Defendant 
was not bound to provide. 

*^ And here I would refer again to the two cases previously cited 
by me. In Blyth v. Birmmgham Waierworis Company (1) the 
apparatus for supplying the street with water, constructed accord- 
ing to the best known principles, was so acted upon by a firost o£ 
unusual severity as to cause it to become inoperative, the Defeur 
dants were held not liable for the damage occasioiiad by the pipe 
bursting. 

(1) 25 L. J. (Ex.) 212. 
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" And in Withers y. North Kent BaHway Chmpany (1), where a J. O. 
portion of the line of railway was injured by an extraordiaary 1874 
flood, the state of the road being secure against ordinary flood, the hadbas 
company was held not liable for injury to a passenger by displace- ^^^ 
ment of the rails. Zmisi>AB, of 

Gabvatsna- 

" These cases appear to me to be rery similar to the present qarux. 
case^ here the means of escapement allowed in the tanks were 
sufficient for all ordinary floods ; they were sucli as are universally 
employed throughout the country, but they broke down under the 
pressure occasioned by the extraordinary floods induced by an 
extraordinarily heayy fall of rain. 

** I find, then, that the Defendant was bound only to use all 
reasonable care and precaution to prevent the occurrenoe of 
ordinary accidents arising from the bursting of the tanks. 

''That he did use such reasonable care and precaution with 
respect to tiie tanks referred to in the plaint ; that the bursting of 
the tanks in December, 1865, was an extraordinary accident 
against which Defendant was not bound to provide ; and that he 
is not liable to Plain tifis for the damage sustained by them in con- 
sequence of the bursting of the said tanks." 

On appeal, the High Court of Madras upheld the judgment of 
the Court below in favour of the Eespondent. In his judgment 
the Hon. William EoUoway^ acting Chief Justice, said : — 

'' It was not attempted to impeach the conclusions of the Civil 
Judge upon the evidence, and the question of negligence of con- 
struction does not really arise. These conclusions are : — 1. That 
the tanks were existent beyond living memory. 2. That they 
were breached by an extraordinary flood. 3. That they were tanks 
constructed in the ordinary manner^ with escapements sufficient for 
all ordinary floods, and are such as are universally employed, 
4. That these tanks are absolutely necessary to human existence 
as far as it depends upon agriculture. 5. And, if there is anything 
in the point, that the railway was constructed with a full know- 
ledge of their existence. If it had been a case of nuisance there 
would have been a coming to the nuisance. If the Court on the 
first hearing of the case had intended to apply the doctrine of 

(1) 27 L. J. (Ex.) 417. 

2 2 
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J. 0. Fletcher v. Bylomds (1) nothing would haye remained but to assess 

1874 the damages, and this was manifestly not the iutention. Coming 

Madbas ^ ^b^ eeise^ therefore, for the first time, I feel at full liberty to 

Railway Oo. consider and decide upon the whole matter involved. 

Zbmindab of « A rule of English law is not a rule for us unless it is a correct 

Oabtatibna~ 

garum. rule, and it is quite possible that a rtde excellent there may be 
wholly inapplicable here. It is impossible not to agree with 
Baron BrcunrneU that it is important to ascertain the principle on 
which a case should be decided, and in every case in which it is a 
question of a right, the nature of that right and its grounds of 
origin demand careful scrutiny. When a law, made up by cases, 
determines that there is in a particular case a liability, it in 
fact decides that there has been an infraction of right. When 
the House of Lords and the Exchequer Chamber in that case 
decided that there was a liability to compensate, they, in fact, 
decided that a man has a right to store water only when he has 
taken complete precautions against its escape, that the escape is 
irrebuttable evidence of the culpable hurting of the right of 
another, of the commission of an injury, and that he is bound to 
compensate for the damage caused. The rights of demand which 
we are here discussing are in English Law called torts, and by 
modem writers on Boman Law they are commonly termed obliga- 
tions arising from unpermitted acts. It has been objected to this 
classification that all independent rights of demand are to be in- 
cluded in this group which have for their object the preserving 
unimpaired the jural condition of a person, and restoring it where 
it has been injured without legal ground, and indifferently, in the 
first place, whether the hurtful act was an unpermitted one or not 
(Forster, Freuss, Priv. B. 523). The point to which the attention 
of this eminent practical lawyer is here directed, is the fact that 
an act, apparently innocent and not therefore unpermitted, becomes 
the basis of the claim when damage actually results. The English 
case is an example of this. The truth, however, is that the act is 
decided to be an unpermitted one when it creates the damage, and 
this, not because damage without injury is or can be a cause of 
action, but because the right of the neighbour is not a right to 
prevent the building of a reservoir, but a right to prevent his 

(1) Law Rep. 3 H. L. 330. 
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mine from being invaded by water artificially collected. The ^' ^• 
right is not one to collect any water at his pleasure, but only such J^ 
as he can restrain within his own bounds. When he fails to Mapbab 
rcRtrain it (this being the compass of his right) he exceeds that v. 

right, infringes the right of his neighbour, and commits an injury. qabv^Swa' 
In that case of Fleteher v. Bylands the Lord^Ohancellor says (1) : «AOTii. 

'* * My Lordsy the principles on which this case must be deter- 
mined appear to me to be extremely simple. The Defendants, 
treating them as the owners or occupiers of the close on which the 
reservoir was constructed, might lawfully have used that close for 
any purpose for which it might, in the ordinary course of the 
enjoyment of land, be used ; and if in what I may term the 
natural user of that land there had been any accumulation of 
water, either on the surface or underground, and if by the opera- 
tion of the laws of nature that accumulation of water had passed 
off into the close occupied by the Plaintiff, the Plaintiff could not 
have complained that that result had taken place. If he had 
desired to guard himself against it, it would have lain upon him 
to have done so by leaving or by interposing some barrier between 
his close and the close of the Defendants, in order to have pre- 
vented that operation of the laws of nature.^ 

*^ The test here proposed is whether the accumulation took place 
in the course of the natural user of the .close. Now it is very 
obvious that the most natural user of land is for the purposes of 
agriculture, and that in Englcmd^ until the summer of 1868, it 
never entered into the head of any Englishmen that the storing up 
of large quantities of water could be essential to agriculture. 
How does the case stand here ? Such storing is absolutely essen- 
tial to the simple agriculture of the people. This cannot be put 
more forcibly or more truly than it has been put by the Civil 
Judge. Laws older than the Mahomedan dominatioui as old as 
authentic history, have recognised the primary necessity of such 
tanks, and declared the destruction of them the greatest of crimes ; 
and for the obvious reason that they are the weU spring of a 
people's life — surely the storing up of water is no mere artificial 
user of Indian land but the only possible mode of natural user. 

(1) Law Rep. 3 H. L. 338. 
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J. 0. Looking therefore at the principle of this case, and not merely at 
IH74 its form, I am clearly of opinion that there is no right to oompen- 
MADBA8 sation simply because of damage from an escape. The rule upon 
Bailwat Oo. ^yct the relative rights of men are to be determined is no mere 
Zbmindarof unbending formula. 'The existence of men in society requires 
«ABuii. '. that each should sacrifice a portion of his abstract rights to permit 
"^^ of the co-existence of others. This has of course been constantly 
recognised. In this as in so many other cases the formal rule of 
law is to be drawn from the matter of which it is the regulating 
principle. In Tipping v. 8t Helens SmeUinp Company (1) the 
necessities of commerce are admitted as a ground for compelling 
persons in a populous town to put up with poisonous vapours, 
although the superior sanctity of property, always in England 
better ccfnsidered than life or limb, is duly asserted at page 651. 
In Oavetf v. Ledbitter (2) the Chief Justice points out the influ- 
ence of time, place and circumstance upon the question of 
nuisance. In Bamford v. Ttirnley (3) all the Judges recognise 
the doctrine. At the close of the judgment in the Exchequer 
Chamber in Fletcher v. Bylands (4) the necessities of traflSc upon 
the highway and of trade and commerce are recognised as grounds 
for the more limited ijuty imposed upon carriers and people throw- 
ing down packages from wharves. 

^ Whether volenti non jU injuria can be regarded as an explana- 
tion of the diversity where people are not fed by ravens, and where 
it is scarcely a matter of choice with a London clerk or labourer 
whether he will go into the 8t, Katharine^s DoeJcs or not, is another 
question. The true reason of the rule is that although not an 
immediate national economy, wealth and prosperity, with all other 
objects of man's ethical interest, are mediate sources of law. This 
has had, always will have, and always ought to have, an impor- 
tant influ^ice upon the construction of legal propositions. In the 
present oase, I say agriculture is the oldest of arts. It is still the 
one of the greatest primary importance. Human life cannot sub- 
sist without it, and, despite the Lord Chancellor, human life is 
more important than property. This art in the country firom 

(1) Lfrw Eep 1 Ch. 66 ; 11 H. L. 0. (2) 13 0. B. (N.S.) 476, 

6i2, (3) 3 B. & S 66. 

(4) Law R&p. I Ex. 265, 
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which this case comes is impossible without tanks by which water J. C. 
is to be stored to meet the terrible droughty which in their absence l^^ 
would wither every blade of grass, destroy the cattle, and render Madbas 
future culture impossible. This paramount human interest re- ^^^^^^^ 
quires that a certain amount of risk should be incurred by those Zbmjmdab or 
whoy for the purposes of gain or otherwise, resort to a country of , oabuic 
which this is the nonnal condition. They must put up with the """ 
inconveniences. They have a perfect right to require that they 
shall not be injured by the negligence of other people, but they 
have no right to be secured at all events against consequences 
resulting from the natural user of the land and the changeable 
character of the climate. To impose such a duty upon a landlord 
here, because it has been imposed elsewhere upon men who store 
up matter which may be dangerous and is not necessary^ is to dis* 
regard the very principle upon which that duty was imposed. 
These observations are sufficient for the disposal of the only ques- 
tion put in issue against the Appellants, and I only remark upon 
the question of negligence because the Civil Judge has done sa 
My remariu shall be very few. 

'^ As to the sufficiency of the precautions to be used he will not 
find the English cases so dear as he seems to have imagined. In 
Withers v. NarOh Kent BaUway Oompany (1) there was a decision 
to the effect stated. The regular reporter, however, has judi- 
ciously omitted it, and because he, as well as the Privy Council (2), 
was unable to reconcile it with one which was decided within three 
weeks {Buck v. WHUams (8)). The doctrine of normal and 
abnormal is pushed to an extraordinary length in that case, and 
the only inference which it seems possible to draw is, that Com- 
missioners of Sewers are bound to greater foresight than railway 
companies. The doctrine of the Privy Council case again, not by 
any means going to the length of the case in the Exchequer, was 
disapproved of in Czech v. Oeneral Steam Navigation Company (4), 
where WiHes, J. declares that the throwing the burden of proof 
on the railway company simply on account of the accident was 
wrong in the opinion of Erhf OJ. It cannot be said, there- 
fore, that the English doctrine is in a very settled state. It cer- 

(1) 27 L. J. (Ex.) 417. (8) 3 H. & N. 308. 

CQ 1 Moore, P. 0. (N.S.) 101. (4) Law Rep. 3 C. P. 14-16. 
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J. a tainly seems that if a. passenger injured by a railway company is 
1874 required to prove that there was negligence, that company being 
,Madba8 carriers for hire, the rule cannot reasonably be otherwise where, 
Railway Oo. without any contractual relation, a man is to be made liable for 
Zemindab of culpa in the non-performance of the duty * of exercising in his 
GABUH. habitual conduct a certain foresight and circumspection of espe- 
' cially abstaining from operating hurtfully upon the property of 
others. He who acts in contrariety to this civic dofty without any 
definite design whatever is found in eulpa! EoUzendorffy Ency^ 
tHopddie ii., p. 242. If therefore the question of negligence had 
been an issue, I should consider it not proved. The finding of the 
Civil Judge on this point was not contested at the bar. For the 
same reason I do not think it necessary to consider what construc- 
tion ought to be put upon the passage at the close of the Lord 
Chancellor's judgment in Tipping v. 8t. HderCs SmeUi/ng Com* 
pcmy (1) with respect to prescription, or to consider what influ* 
ence the antiquity of the tanks ought to have upon this question. 

^' My conclusions are, that on the true understanding of the case 
of Fletcher v. Bylands (2), the Civil Judge's decree is right ; that 
if otherwise the imposing of such a duty upon a landowner is for- 
bidden by precisely the same principles as have forbidden the 
imposition upon wharfingers, railway companies, and shipowners. 
That this attempt would never have been made if the final decision 
had rested with Judges conversant with the necessities of the 
country, and that it has only been made in the hope that such a 
rule may be imposed elsewhere by Judges not so conversant. It 
is my hope and belief that that attempt will not be successful ; if 
it is I can imagine nothing more calamitous to the Hindu than 
what is called opening up the resources of the country. Either 
he must throw his land out of cultivation, or, without proof of any 
negligence on his side, be compelled to compensate for damages 
resulting from natural cultivation, to works centuries in advance of 
his immediate social necessities, and expensive beyond any which 
these actual necessities would have generated. 

''I entertain neither doubt nor hesitation in dismissing this 
appeal with costs." 

And Mr. Justice Innes said : ^' If a man causes injury to another, 

(1) 11 H. L. a 642. (2) Law Rep. 3 H. L. 330. 
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and damage follows, he is answerable for the act from which the J. o. 
injury has arisen if he could have avoided it. About the damage 1874 
in this ease there is no qaestion ; then was there injury ? Was ml^i^ 
there, by any avoidable act or omission of Defendant, a breach of Railway Co. 
an obligation due to Plaintiff. What is the obligation of De- Zehindabof 
fendant as to keeping these tanks from bursting and causing qabcm. 
mischief? The tanks are ancient. They are maintained as they 
have been immemorially used for the purposes of irrigation, 
according to a system in use throughout this part of India. The 
State is the general landlord, but in some parts of the country it 
has made over certain of its rights as landlord to zemindars like 
the Defendant, who thus become vested with the duties of manage- 
ment which previously appertained to the State. One of the 
duties which the State has always recognised as appertaining to 
itself is the maintenance of old and the extension, wherever •prac- 
ticable, of new works of irrigation. The reason is obvious. 
Where works of irrigation are in existence, a population gradually 
gathers in the neighbourhood, and land is taken up and brought 
under cultivation on the faith of the works being maintained. 
Water brings with it abundance in good seasons, and enables 
provision to be made against seasons of scarcity. If the main- 
tenance of these works is abandoned, the population dwindles with 
the diminution of the means of subsistence, becomes impoverished^ 
and finally disappears. The State also suffers in the loss of 
revenue which follows the diminution of abundance. When, 
therefore, irrigation works have been constituted and maintained, 
and proved conducive to the increase of population and wealth, it 
seems obvious that their maintenance ought to be continued, and 
that the State, in recognising its duty to maintain them, has acted 
upon the view that their maintenance is necessary to the pros- 
perity and advancement of the country. The tanks of this 
Defendant are in the same position in this respect as the other 
works under the direct management of the State. Now, it appears 
to me that in this country, that which the State has, in thb 
interests of the community, taken upon it to maintain, it has 
impressed with the character of lawfulness, and although the 
maintenance of it may be, in some particular circumstances, 
dangerous to the interests of private persons, it is by the character 
which the State, acting for the community, has impressed upon it^ 
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J. 0. removed from the dasa of dangerons and noxious things which a 

1874 man brings and keeps at his peril, * whether' (as expressed by 

Uj^Ls Blaclcbwmy J^ in Fletcher y. Bylands (1)) * the things so brought be 

RA.ILWAY Co. beasts or water, or filth or stenches,' and is properly placed on a 

ZcMiNiiABor footing with the class of dangerons trades and occupations in 

6ABDK. Eiifflandj for which there is legislative sanction. In such cases, 

"^^ what is authorized to be done must be done in a careful manner. 

This is the whole obligation ; in other words, negligence causing 

damage gives a cause of action; but unless there be negligence 

there is no action for damage caused by acts within the scope of 

the express or necessarily implied authority conferred by the law. 

(See Jones v. FegHniop Badlway (2), in which Vaujihan y. Taff Vale 

BaUway Qompcmy (3) is quoted, and the recent case of Smiih y. 

London tvnd Ekmth- Western BaUway (4) (decided in the Exchequer 

Chamber). 

*^ Now, it is conceded that in this case the Defendant had so 
maintained the tanks up to the date of the damage occurring that 
for twenty years they had not burst ; and the evidence shews that 
but for the extraordinary rainfall there was no reason for appre* 
hension. They were of the ordinary construction of most of the 
Government tanks ; but it is conceded that some tanks have stone 
weirs, which offer greater security for the gradual escape of an 
unusual influx of water than those of these tanks. But I agree 
with the Judge that Defendant was not bound to avail himself of 
the last results of science, and that there was no want on his part 
of proper care and precaution. 

*^ For the reasons just given I think that the nature of these 
tanks, as shewn in the defence, is such as to exempt Defendant 
from responsibility for damage caused in the maintenance of them, 
unless there has been negligence on his part giving occasion to 
the damage. There has clearly been no negligence, and I agree 
in dismiflsing this appeal with costs." 

* Sir John Karddke, Q.C., Mr. Wdthin WtUiama, Q.C., and Mr. 
Mansel Jones, for the Appellants : — 

The principle applicable to cases like this is accurately laid 

(1) Law Rep. 1 Ex. 280. (3) 29 L. J. (Ex.) 247 ; 5 H. & N. 

(2) 37 L. J. (Q.B.) 214. 679. 

(4) 40 L. J. (O.P.) 2L 
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down in Fletcher ▼. Bylafids (1). Lord Cranworth there said : ^ If X a 
a person brings or accumulates on his laud anything which, if it 1874 
should escape, may cause damage to his neighbour, he does so at Madbaa 
his peril. If it does escape and cause damage* he ia responsible, ^^^^' ^* 
however careful he may have been, and whatever precauticms he Zmomiub or 
may have taken to prevent the damage. oabuk. 

So also Lord Caim$ said (2) : ** If the Defendants, not stopping at """' 
the natural use of their close, had desired to use it for any purpose, 
which I may term a non-natnral use, for the purpose of intro* 
ducing into the close that which in its natural condition was not in 
or upon it, for the purpose of introducing water either above or 
below ground in quantities and in a manner not the result of any 
work or operation on or under the land ; and if in consequence of 
their doing so, or in consequence of any imperfection in the mode 
of their doing so, the water came to escape and to pass off into the 
dose of the Plaintiff, then it appears to me that that which the 
Defendants were doing, they were doing at their own peril." 

See also FiOUer y. Phippard (3) ; TubervU v. Sta/mp (4) ; Jom$ 
Y. Feetinioff Railway Oampa/ny (5) ; Vaughan v. Taff Vale Bmkoay 
^Company (6) ; Bwik r. WHliamB (7). Here the use of the land 
was not a natural use. It cannot be said to be a natural use to 
store up water in quantities so large that it may escape and damage 
your neighbours. When you are building a water-tank, it is not 
sufBcient to make it large enough to contain the amount of water 
that falls ordinarily. It is proper to expect extraordinary falls of 
rain and to make provision therefor. There is ordinary ** extxBr 
ordinary " weather against which to provide. If a man keeps a 
lion in a cage, and the cage is struck by lightning, and the lion let 
loose, is he to say it was the act of God ? The damage is done 
because he keeps a dangerous thing which is liable to be let loose. 
If a man has a fire in his house, and the fire extends to his neigh- 
bour's house, he will be liable, even though there were no negli- 
gence on his part. It cannot make any difference as to the damage 
here, that the tanks are of great use to the landowner and his 

(1) Law Rep. 3 H. L. 340. (6) 29 L. J. (Ex.) 247 ; 5 H. & N. 

(2) Ibid. 389. 679. 

(3) 11 Q. B. 347. (7) 27 L. J. (Ex.) 357 ; 8 H. & N. 

(4) 1 Salk. 18. 308. 

(5) Law Bep. 3 Q. a 73a 
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J. 0. tenants. With regard to the argument of coming to a nuisance, it 

)874 is not a question of nuisance at all. We could not restrain them 

yi^i^ by injunction ; all we could say would be, if you place or keep this 

Bailwat Co. artificial structure on the land, so as to be dangerous to your neigh- 

Zekiniubof boursy then you must be responsible for damages: Tipping y. 8L 

oABux. Helen's Smelting Company (1). If the reservoir exists for any 

— number of yeara, the zemindar does not acquire a presoriptiTO 

right to allow water to escape. With regard to negligence, the 

Courts below have wholly misinterpreted the law as to it. 

Mr. Leiihy Q.C., and Mr. S. O. Qrady^ for the Respondent : — 

Our arguments are : First, the general law of England is not 
applicable here. Secondly," if it were, the case of Fletcher v. iJy- 
lands (2) is not applicable. And, thirdly, if it were, then this case 
comes within the exceptions that are alluded to in Fletcher v. 
Bylands (2). The fects in Fletcher v. Bylamds are wholly dif- 
ferent from the facts here ; for there a man had brought on the 
land something for his own purposes. He was under no obligation 
to maintain it there ; he could have removed it whenever he liked. 
Here the reservoir was an integral portion of the land as the Be- 
spondent received it. There was no voluntary act on his part in 
placing it there. It would have been a crime on his part to re- 
move it He took all reasonable and proper precautions to prevent 
the tanks from bursting. But the escape of the water was the 
result of unavoidable circumstances, over which he had no control. 
The Appellants in their plaint did not charge the Respondent 
with negligence. 

[They referred also to Mayor of Lyons v. Eaet India Com* 
pany (3).] 

1874 Their Lordships having reserved their judgment, it was now 

jf^z. delivered by the 

The Right Hon. Sie Robert P, Collier : — 

The Madras Railway Company claimed in this suit damages 
against the Defendant, the Zemindar of Oarvatena>garumy for 

(1) Law Bep. 1 Ch. 66 ; 11 H. L. 0. 642. (2) Law Bep. 3 H. L. 330. 

(3) 1 Moore, P. 0. 1X6. 
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injaries occasioned to their railway and works by the bursting of X 0. 
two tanks upon his land. 1874 

The Defendant denied that the injuries complained of resulted mai>bab 
fiom the bursting of the tanks ; he asserted that if they did so ^^^^^ Co. 
arise, the bursting was caused by no act or negligence of his, Zeminpabop 
but by via major^ or the act of God. He further pleaded in these oabum. 
terms : — 

^ The tanks referred to in the plaint have existed from time 
immemorial^ and are requisite and absolutely necessary for the 
cultivation and enjoyment of the land, which cannot be otherwise 
irrigated; and the practice of storing water in such tanks in India, 
and particularly in this district and in the Zemindary of Oarvate- 
nofforam and the adjacent districts, is lawful, and is sanctioned by 
usage and custom. The said zemindary is a hilly district, and the 
ryots will be unable to carry on their cultivation without such 
tanks, they being the chief source of irrigation, and the omission 
to store quantities of water in such tanks will be attended with con- 
sequences dreadful to the inhabitants of the country. 

** The Defendant could not have avoided collecting a quantity 
of water in the tanks during the monsoon, and he has not failed to 
use any reasonable care that may be expected from him. There 
were also several tanks and channels above his tank belonging 
to Gk)vemment and other people, which also burst at the same 
time." 

He also contended that the damage arose through want of pn> 
per care on the part of the Appellants in the construction of their 
works, but this contention was abandoned. It was found by both 
Courts, and it is not now disputed, that the works of the Plaintiffs 
did suffer serious damage from the bursting of the tanks ; these 
last two questions, therefore, need not be further referred to. 

The issues, as fiEir as they are material to this appeal, agreed to 
by the parties, were : — 

1. Whether the injuries complained of were the result of vis 
mcyoTf or the act of God, or other influences beyond the Defendant's 
control. 

2. Whether Defendant is liable for any, and if so what, damages 
sustained by the Plaintiffs. 

The evidence given in the cause may be summarized as fol- 
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J. a lows : — ^It was shewn that the tanks ai the Defendant^ which were 

1874 ancient tanks, the date of their origin not appearing, were con* 

llADBAf stmoted in the usual manner, that the banks were properly 

Bailwat Co, ^^ttended to and kept in repair, that sluices and outlets for the 

Zehindab ov water were provided of the kind usually employed both in priyate 

Cabvateka- ^ m. ¥ ± 

QABUM. and Goyemment tanks, and usually found sufficient^ and which had 
proved sufficient to prevent any overflow or bursting of the tanks 
in question for twenty years ; but that an improved description of 
sluice, of recent introduction, would be still moce ^cacious. That 
at or some days before the accident there had been an unusual 
and almost unprecedented &11 of rain, described by the deputy- 
inspector of the railway as the heayiest he had ever seen during 
his residence of thirteen years in the locality, and by witnesses for 
the Defendant as exceeding any &11 of rain for twenty years ; 
that this extraordinary flood, which caused the neighbouring riyer 
to overflow, and possibly brought down to the tank% whose over- 
flowiug is complained of, the contents of other tanks at higher 
levels, proved more than the sluices could carry off, that the banks 
of the tanks were overflowed, and finally carried away. 

Upon these facts the Acting Civil Judge of the Civil Court of 
ChiHoor found for the Defendant^ holding that he was not liable 
in the absence of negligence, and that he had not been negligent 
This judgment was affirmed by the High Court on appeaL 
. The Appellant now contends that the judgment of the High 
Court should be reversed on two grounds : — 

1st. That the Defendant, by storing up water on his land, 
rendered himseK liable in damages, should it escape and do injury 
to other persons, even though he might not hare been guilty of 
negligence. 

2nd. That both the Indian Courts have appUed an erroneous 
rule of law to the consideration of the question of negligence. 

The case mainly relied upon in support of the first contention 
is Fletcher y. Bylands (1), which it becomes necessary to examine. 
In that case the Plaintiffs, the owners of a mine, sued for damages 
the Defendants, owners of some adjacent land, who had constructed 
a reservoir on their land for the purpose of working a mill, from 
which reservoir water flowed through some disused mining works 

(1) Law Rep. 3 H. L. 380. 
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into the Plaintiff's mine, and flooded it. It was held by the J. a 
Exchequer Chamber and by the Honse of Lords that the Plaintiffs is74 
were entitled to damages against the Defendants. The grounds Madbas 
of this judgment are stated very clearly and shortly by the then ^^^^^' Oo. 
Lord Chancellor (Lord Caims), and Lord Oranworth. The Lord Zbmindab or 

Oabvatbma- 

(%anoellor says : — oabdsl 

''The principles on which this case must be determined appear 
to me to be extremely simple. The Defendants, treating them 
as the owners and occupiers of the close on which the reservoir 
was constructed, might lawfully have used that close for any pur« 
pose for which it might, in the ordinary course of the enjoyment 
of the land, be used ; and if, in what I may term the natural use of 
that land, there had been any accumulation of water, either on the 
surface or underground ; and if, by the operation of the laws of 
nature, that accumulation of water had passed off into the close 
occupied by the Plaintiff, the Plaintiff could not have complained 
that that result had taken place. If he had desired to guard himself 
against it, it would have lain upon him to have done so, by leaving 
or by interposing some barrier between his close and the close of the 
Defendants, in order to have prevented that operation of the laws 
of nature. • • • On the other hand, if the Defendants, not stopping 
at the natural use of their dose, had desired to use it for any pur- 
pose which I may term a non-natural use, for the purpose of intro- 
ducing into the close that which, in its natural condition, was nc^ 
in or upon it, for the purpose of introducing water either above or 
below ground in quantities, and in a manner not the result of any 
work ot operation on or under the land ; and if in consequence of 
their doing so, or in consequence of any imperfection in the mode 
of their doing so, the water came to escape and pass off into the 
close of the Plaintiff, then it appears to me that that which the 
Defendants were doing, they were doing at their own peril ; and if, 
in the course of their doing it, the evil arose • • • . of the escape of 
the water and its passing away to the close of the Plaintiff, and 
injuring the Plaintiff, theii, for the consequence of that, in my 
opinion, the Defendants would be liable." 

Lord Cramvorth thus states the principle of t^e decision : — - 
'^ If a person brings and accumulates on his land anything 



t 
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J« a which, if it should escape, may cause damage to his neighbour, he 

1874 does so at his periL If it does escape and cause damage, he is 

^s^i^^ responsible, however careful he may have been, and whatever pre- 

Bailway Co. captions he may have taken to prevent the damage . . • . and the 

ZeauNDAB OF doctrine is founded in good sense. For when one person in man- 

GABcic ftging his own affairs, causes, however innocently, damage to 

another, it is obviously only just that he should be the party to 

suffer. He is bound sic uti mo ut nan Imdont aHenvm.** 

But the principle that a man, in exercising a right which belongs 
to him, may be liable, without negligence, for injury done to 
another person, has been held inapplicable to rights conferred 
by statute. This distinction was acted upon in Vaughm v. Taff 
Vale BaUway Company (1), where it was held by the Exchequer 
Chamber that a railway company were not responsible for damage 
from fire kindled by sparks from their locomotive engine, in the 
absence of negligence, because they were authorized to use 
locomotive engines by statute. Chief Justice CockJyum observes, 
** where the Legislature has sanctioned and authorized the use of 
a particular thing, and it is used [for the purpose for which it was 
authorized, and every precaution has been observed to prevent 
injury, the sanction of the Legislature carries with it this conse- 
quence, that if damages result from the use of such a thing 
independently of negligence, the person using it is not responsible." 
This view is fortified by the consideration that the Legislaiture may 
be presumed not to have conferred special powers on persons or 
companies without being satisfied that the exercise of them would 
be for the benefit of the public, as well as of the grantees. On the 
same principle it was decided ^that a waterworks compjmy laying 
down pipes by a statutory power, were not liable for damages 
occasioned by water escaping in consequence of a fire-plug being 
forced out of its place by a frost of unusual severity : Blyih v. 
Birmingham Waterworks Company (2). 

On the other hand, in Jones v. Festiniog Bailway Company (3), 
it was held that a railway company which had not express statut- 
able power to use locomotive engines, was liable for damage done 

(1) . 5 H. & N, 679. (2) 25 L. J. (Ex.) 212. 

(3) Law Rep. 3 Q. B. 733. 
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by fire proceeding from them, tbrongh negligence on the part of J. 0. 
the company was negatived. 1874 

It has been argued on the part of the Bespondent that the case Madras 
of Fletcher v. Bylands (1), decided on the relations subsisting be- ^^^y^ Co. 
tween adjoining landowners in this country, has no application Zemindar of 
whatever to India. Though that case would not be binding as an aABuic 
authority upon a Oourt in India not administering English law, 
their Lordships are far from holding that, decided as it was, on the 
application of the maxim sie tUere tvo tU dlienum non lasdaa, ex- 
pressing a principle recognised by the laws of all civilised coun- 
tries, it does not afford a rule applicable to circumstances of the 
same character in India — they are of opinion, however, that the 
circumstances of the present case are essentially distinguishable. 

The tanks are ancient, and formed part of what may be termed 
a national system of irrigation, recognised by Hindu and Maho- 
medan law, by regulations of the East India Company, and by 
experience older than history, as essential to the welfare, and, 
indeed, to the existence of a large portion of the population of 
India. The public duty of maintaining existing tanks, and of 
constructing new ones in many places, was originally undertaken 
by the Government of India^ and upon the settlement of the 
country has, in many instances, devolved on zemindars, of whom 
the Defendant is one. The zemindars have no power to do away 
with these tanks, in the maintenance of which large numbers of 
people are interested, but are charged under Indian law, by reason 
of their tenure, with the duty of preserving and repairing them. 
From this statement of facts referred to in the judgment of the 
High Court, and vouched by history and common knowledge, it 
becomes apparent that the Defendant in this case is in a very 
different position from the Defendants in Fletcher v. Bylands (1). 

In that case the Defendants, for their own purposes, brought 
upon their land and there accumulated a large quantity of water 
by what is termed by Lord Cairns *^ a non-natural use " of their 
land. They were under no obligation, public or private, to make 
or to maintain the reservoir ; no rights in it had been acquired by 
other persons, and they could have removed it if they had thought 
fit. The rights and liabilities of the Defendant appear to their 

(1) Law Bep. 3 H. L. 330. 
Vol. L 2D 
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J 0. Lordships much more analogous to those of persons or corporar 

187 tions on whom statutory powers have been conferred and statutory 

y[^^^ duties imposed. The duty of the Defendant to maintain the tanks 

Railway Co. appears to their Lordships a duty of very much the same descrip- 

ZsMiNDAB OF tiou as that of the railway company to maintain their railway ; 

OABuu. ' ftnd they are of opinion that, if the banks of his tank are washe^ 

away by an extraordinary flood without negligence on his part, he 

is no more liable for damage occasioned thereby than they would 

be for damage to a passenger on their line, or to the lands of an 

adjoining proprietor occasioned by the banks of the railway being 

washed away under similar circumstances. See Withers v. North 

Kent Railway Company (1). 

The second ground on which the Appellant relied was not so 
clearly stated ; their Lordships understood it to be, in substance, 
that the Court below and the High Court estimated by a wrong 
standard the amount of care which the law requires of the Defen- 
dant. 

It should be observed that the question of negligence waslittle, 
if at ally argued in the High Court. The Judge of the Court 
below quotes and applies to the case the following definition of 
negligence by Baron Alderson: ^Negligence consists in the 
omitting to do something that a reasonable man would do, or in the 
doing something that a reasonable man would not do, in either 
case unintentionally causing mischief to a third party ;" and the 
High Court confirm this view of the law. Without adopting every 
expression of the Judge of the inferior Court, their Lordships are 
unable to say that the case has been decided on an erroneous view 
of the law. On the question of fact whether or not negligence was 
proved by the evidence, tbey see no sufficient reason for departing 
from their ordinary rule of not disturbing the concurrent finding 
of two Courts. 

For these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the Court ^ow should be affirmed, 
and the appeal dismissed with costs. 

Solicitors for the Appellants : Freshjields. 
Solicitors for the Bespondent : Keen <& Rogers. 

(1) 27 L. J. (Ex.) 417. 
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GANENDBO MOHUN TAGOllE Appellant; J.a* 

AHP 1874 

RAJAH JUTTENDRO MOHUN TAGORE, 
OPENDRO MOHUN TAGORE, DOORGA 
PERSAUD MOOKERJEE, BROOJEN- 
DRO BHOOSUN CHATTERJEE, and 
OHUNDER MOHUNj CHATTERJEE 
(Tkustees) , 

On Appeal from the High Court of Judiaature at Fart WHUam in 

Bengal. 

Where a deyiee is to detennine on the devisee ceasiug to nee a certain 
house as his residence, and no manner or period of residence is prescribedi 
exclusive residence is not supposed to be meant ; the occasional use of the 
house and keeping an establishment in it with the intention of again using it 
as a residence is a sufficient compliance with the condition. 

Question raised as to what is a sufficient oomplianoewith the condition of 
using a Boitokanah bouse as a residence. 

The coudition as to cesser does not arise in consequence of the devisee not 
using the house in auy sense as his residence for four years after the testa- 
tor's death, where the delay can be justified by the pendency of a suit brought 
to defeat his title, and by his inability to obtain possession of the whole of 
the house from trustees, and by the unfit state of the house lor residenco 
owing to the want of repairs^ which were in pn^ress. 

X HIS was an appeal from the jtidgment and decree of the High 
Court of Judicature at Fort WHliam^ in Behgaly dated the 19th of 
May, 1873, on a hearing before the Hon. Mr. Justice Maepherson 
and the Hon. Mr. Justice Pontifex, whereby it was ordered and 
decreed that the Appellant's strit should be dismissed with costs. 
The object of the suit was to have it declared that the interest of 
the Bespondent, JvMendro Mohun Tagore, in the property of the late 
Hon. Prosono Ooomar Tagore ceased on the 15th of January, 1869, 
and to obtain possession of the property for the AppeSlant. 

The facts of the case are suflBciently set forth in the judgment. 
The chief question for the coiisideration of the Judicial Committee 

♦ Present ;— The Eight Hon. Sib James W. Colvile, The Riom? How. Sib 
Babnes Peacock, The Right Hon^ Sib Montagus E« Smith, and The Right 
Hon. ScB Robbbt p. €ou.ieb* 

2 I> 2 
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J. 0. was as to whether the provisions of the will of the Hon. Prosono 
1874 Coomar Tagore (which had formed the subject of a former appeal 
GANEifDEo to Her Majesty in Council) had been complied with as to the 
Ta«^ Eespondent JuUendro using the Boitokanah house as his residence. 
•• The testator had provided that if the devisee should cease " to 
J^Sbo use, as his residence in Calcutta, the Boitokanah house and 
T^iu. premises, then the derise should cease and determine." The 
'"^ Appellant contended that the Bespondent Juttendro had ceased to 
use the house as his residence. Jrdtendro, on the other hand, con- 
tended that he had been, and now was^ using it as his residence. 

Another of the questions was as to whether there had not been 
a breach of the condition as to residence, in consequence of the 
Bespondent not having used the Boitokanah house in any sense as 
a residence between the 28th of August, 1868, when the testator 
died, and the completion of some large repairs in October, 1872. 
The Bespondent contended that this delay was justified by the 
pendency of a suit brought by the Appellant to defeat the Be- 
spondent's title altogether ; by his inability to get possession of 
the entire house from the trustees; and by the unfit state of the 
house for residence owing to the want of repairs. 

Mr. Joshua WiUiaim, Q.C., and Mr. LeUh^ Q.C. (with them Mr. 
J. D. Bdly Mr. Forbes, and Mr. Lcmreme Biaie), for the Appel- 
lant : — 

In the Court below it was urged that, inasmuch as the limita- 
tions to take effect on the determination of JvMendro^s interest had 
been declared to be void, the condition as to cesser also fell to the 
ground, and the heir could take no advantage of a breach of it. 
But the interest of the devisee is to cease on the cessation of 
residence, irrespectively of these limitations. 

Then it was said that until Juttendro became entitled to a con- 
veyance from the trustees on the death of the last annuitant, the 
condition as Ito cesser would not attach ; that this was shewn by 
the fact that one of the causes of forfeiture was non-payment 
of the Government jumma ; that this being very much more than 
the Es.30,000 a year to which only Juttendro would be entitled 
before there was a surplus income, the testator could not have 
meant that that there should be a forfeiture in default of the 
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Bespondent paying a very much larger sum than he was getting J. 0. 
at the time. Howerer, we contend that it is clear that the testator 1874 
in this clause contemplated an immediate residence by the Be- Ganendbo 
spondent. JvUendro comes within the meaning of the clause, as xa^uui 
he is a tenant for life, subject to the charge for the payment of «• 
legacies and annuities. It would clearly be defeating the object Juttkndbo 
of the testator, if he might hold the house and be in the enjoy- ta^^ 

ment of the rents and profits of the estate, and yet delay his 

residence until the last annuitant had died. What was intended 
was to have continuously a representatiye of the family at the 
Boitokanah house* 

Thus the case is Limited to the question whether or not Juttendro 
has used the Boitokanah house as his residence in OaJcutta. He 
clearly has not done so. The testator did not give a mere general 
direction to reside there, but a particular direction to reside and 
to make use of the library, horses, carriages, and jewels. Jutten^ 
dro*8 user of the house has been a mere colourable one. 

He has slept and taken his meals always at his family house, 
and not at the Boitokanah ; he has not given any of his enter- 
tainments at the Boitokanah. In order to reside there, it is not 
sufiScient for him to keep his servants there, and to go there occa- 
sionally by day and transact his business there, and sometimes 
receive his visitors there. His intention of not residing there is^ 
moreover, shewn by his removal from the Boitokanah to his 
private house of much of the furniture and the jewels ; also of 
the plate, &c., and things connected with the state and dignity of 
the testator. 

With regard to what constitutes residence, see Dnnne v« 
Dwine (1); Waleot v. Botfield (2); Bex v. Sarffent (3); Wynne 
V. Fletchsr (4). 

In considering the effect of the clause upon the will, reference 
was also made to ShqoparcFs Touchstone, p. 157* 

Mr. Forsyth, Q.C., and Mr. Doyne (with them Mr. Ootoie, Q.C.), 
for the Bespondents : — 

The limitations that were to take effect on the determination of 

(1) 7 De G. M. & G. 207. (a) 5 Dum. & East, 466. 

(2) Kay, 534. (4) 24 Beav. 430. 
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J. 0. JvMendro*B interest hare been declared to be yoid ; consequently 
1874 the condition as to cesser of the estate in the event of non-resi- 
Gankndbo ^^^^^ does not come into effect. At any rate the heir cannot take 
Tagom advwitage of it. The words of the will expressly are, " the per- 
^- son next in snccession to " the tenant for life ^ under the limita- 

JuTTBNDBo tious aforcsald shall at once succeed." See Beymwu/r y. Byrne (1). 
Ta^eb. However, we contend that there has been, in fact, no breach of 
— the condition. From the death of the testator on the 28th of 
August, 1868, to the completion of the repairs in October, 187^ 
the Eespondent, it is true, did not use the Boitokanah as his 
residence, but he visited the house and transacted the business of 
the estate there as one of the trustees, and durwans paid by the 
trustees were kept in it. The reasons for his not commencing his 
residence there during this interval are three. First, his title 
was not admitted ; the suit was pending in which the Appellant 
sought to oust him altogether firom the estate ; it was begun in 
August, 1868, and not finished until July, 1872. How could he 
be expected to incur the expense of making that his residence 
when he might, after all, have been liable to be ejected ? Secondly, 
he was unable to get possession of the entire house from the trus- 
tees ; he only succeeded in doing so by a suit, which was begun in 
May, 1870, and finished in March, 1872. He was not bound 
to take violent possession. And, thirdly, the Boitokanah was 
wholly unfit for a residence until the completion of the necessary 
repairs. How could he reside in a house with cracked walls? 
Accordingly, in li'ovember, 1872, when this suit was commenced, 
there was no ground for saying that the condition for cesser was 
not complied with. 

It is quite clear the testator could not have contemplated the 
clause with reference to cesser coming into operation immedi- 
ately on his death. For one of the causes of cesser was non- 
payment of the Government revenue, and this was far more thaii 
the income which Juttmdro at first derived from the estate. Ac- 
cording to the contention of the Appellant, JvMendro would have 
found himself in this position ; he, a tenant for life, Would be 
obliged to pay a much larger sum to the Government than he 
was getting for the estate, and yet would be obliged to keep his 

(1) 33 L. J. (Eq.) 690 
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residence at the Boitokanah house. The intention of the tes- J. 0. 
tator was that the clause for cesser was to come into operation 1874 
after the trusts were at an end and the donee^s estate perfected ganendbo 
by a conveyance. ^j^^^ 

The Bespondent lost no time in having the Boitokanah house «• 
repaired, and since October, 1872, he has used it as his residence Juttbndbo 
in the strictest sense. '' Besidence '^ is, no doubt, a vagu,e ex- tagou. 
pression. If a man keeps an establishment at a house in England """ 
he is said to reside there, even though he may not go there for 
years. With respect to a Hindu residence, we must, of course 
take into consideration the customs of Hindus. We must take 
into consideration the ordinary use of a Boitokanah house. The 
testator never intended that it should be used as an ordinary 
dwelling-house. And even if he had, enough has been done by 
the Bespondent to enable him to say he resides there. It was 
sufficient for him to keep his servants and his establishment there, 
to go there occasionally, to transact his business there, to receive 
bis visitors there. It was not necessary for him to sleep there, or 
to give his entertainments there. As regards the ladies, all the 
evidence shews that they could not reside there unless extensive 
alterations and additions were made, which would entirely change 
the character of the house, and make it unsuitable for the purpose 
of a Boitokanah. The Boitokanah is not built in such a manner 
as to allow a Hindu gentleman like JtUtendro — who, as the testator 
knew, was a married man living with his family — ^io use it as a 
family residence ; and the testator himseK never used it in this 
way. 

With regard to the furniture, &o., Juttendro merely removed 
some of the furniture and pictures fropi the Boitokanah tem« 
porarily for safe custody during the repairs. On the completion 
of the repairs they were restored, with the exception of a portion 
of the furniture, which was old and broken, and was consequently 
replaced. He has also sometimes allowed a few pictures to be 
removed for the purpose of being copied by his friends. And as 
to the jewellery and plate, he selected for his own use and retained 
the best, and enjoyed it according to the will of the testator, and 
permitted the executors to sell the remaining portion thereof. 

On the question of forfeiture on ceasing to reside, see Bidgway 
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J. C. V, Woodhome (1) ; Clavering v. Ellison (2) ; FiUinffham v. Brom- 
1874 ley (3). 

Ganendbo 

Tagobb July 24. Their Lordships having reserved their judgment, it was 
Ra^jah ^<>w delivered by 

. JUTTENDBO 

tIc^m. ^™ Right Hon. Sir Montague E. Smith :— 

The questions in this appeal arise upon a clause in the will of 
the late Hon. Prosono Cooma/r Tagore^ making provision for the 
cesser of the estate of the persons entitled under the limitaF- 
tions of the will in the event of non-residence in his Boitokanah 
house. 

The will by which the testator devised his estates, after the 
deterniination of the life estate given to Juttendro Mohum, Tagore 
(the first Bespondent), to JvMend/rda sons successively in tail male, 
with subsequent limitations over, according to English forms of 
limitations, underwent much consideration in the Courts in India 
and in this tribunal. The final decision, speaking generally, was 
that the limitations in tail and subsequent limitations were con- 
trary to Hindu law, and void, and that upon the expiration of 
the first life interest the Appellant, the testator's only son, was 
entitled, as heir, to the estate. 

It will be necessary, before considering the questions arising 
upon the clause of residence, to refer shortly to the scheme of the 
will and to some of its provisions. The testator expressly declared 
that his son, the Appellant, should take nothing under his will. 
He devised all his real and personal property to four trustees (of 
whom Juttendro was one) in trust to get in the personalty, with 
an exception thus expressed : — '^ Save and except the jewels, 
household furniture, and other articles in the personal use of the 
members of my family, and save and except such jewels, house^ 
hold furniture, books and libraries, carriages, horses, farmyard, and 
other articles as the person or persons for the time being bene- 
ficially interested in my real estate, or the income or surplus 
income arising therefrom under the limitations and declarations 
hereinafter contained and made, shall wish to retain for his and 

(1) 7 Beav. 437 (2) 7 H. L. 0. 707. 

(3) 1 T, & R, 530. 
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their own use/' Upon tmst, after paying debts and legacies, to J. 0. 
invest the residue and pay out of the income divers annuities and 1874 
the unexpended surplus of such income to the person who for the ganendbo 
time being should be entitled to the beneficial enjoyment of his ta«Sb 
real property or the profits of it. And as to the realty, upon trust, v, 
until his debts, legacies, and annuities had been paid and fallen in, Jdttendbo 
to collect the rents and profits, and apply them to pay his legacies ta^m. 

and annuities, if the personalty should be inadequate, and subject 

thereto, to pay the residue to the person for the time being to 
whom he had devised his real estate under the limitations therein- 
after contained " for the absolute use of such person ;" and he 
further directed that the trustees should hold the estate generally 
for the use and benefit of such person, so far as was consistent with 
the trusts and provisions of the will. The testator directed that 
out of the income, after paying the necessary costs of managing 
his estate, *^ including the expense of the establishments in the 
Mofussil and CalciUta,*^ the person for the time being entitled to 
the beneficial enjoyment or surplus income of his real property 
should receive Ils.2500 a month, or Es.30,000 a year. As soon 
as the legacies and annuities were paid, and had fallen in, the 
trustees were directed to convey the real estate unto and to 
the use of the persons who should be entitled to the beneficial 
interest therein. 

The will, after mentioning numerous legacies and annuities, 
contains the specific limitations of the realty, which are introduced 
by a preamble, stating, amongst other things, that the testator was 
possessed of a talook in ZtUah Brnigpore, subject to a jumma of 
Bs.40,555, and of the Boitokanah house, land, and premises 
where he usually resided. He then devises (subject to the devise 
to the trustees) his "real property," and "also library, horses, 
carriages, farmyard, furniture of the Boitokanah, jewels, gold cmd 
silver plate, &c.," unto and to the use of JtUtendro (the Bespon- 
dent) for his natural life, with the limitations over which have 
been already referred to. 

The clause in question as to residence is as follows : — 

** Provided always, and I hereby declare that if any devisee or 
tenant for life, or entail, or otherwise, or any person entitled to 
take as heir by descent, or adoption, or otherwise, or in any manner 



89* INDIAN APPEALa [L. K 

J. 0. under the limitations hereinbefore contained, shall permit or suffer 

1874 the said property so devised and limited, as aforesaid, or any 

GAHroDBo portion thereof, to be sold for arrears of Gtevemment revenue, or 

MoHTTK ghali after attaining his majority cease to keep up in a due state 

V. of repair, and to use as his residence in Odtetitta, the said Boito- 

juTTEMDRo kauah houses and premises where I now reside, and make use and 

Tagobb ^^P7 ^7 library, horses, carriages, farm-yard, furniture in the 

said house, and jewels, gold and silver plates, &c., in my use and 

possession, then and immediately thereupon the devise and limi- 
tations in this my ¥^11 contained and declared shall wholly cease 
and determine as to him, and the person next in succession to him 
under the limitations aforesaid shall at once succeed as if the said 
person so permitting or suffering the said property, or any portion 
thereof, to be sold for arrears of Gk»vemment revenue, or so 
ceasing to keep up in a state of repairs, and to use as his resi- 
dence my said Boitokanah house, had then died."^ 

It was contended in the former suit by the Appellant that 
JiMendro^s life estate was void, owing to the uncertainty of the 
period at which it was to commence. But it was held by this 
tribunal that there was no uncertainty, for his interest was to 
begin at once. It is said in the judgment: — 

^^ Their Lordships read this will, alike according to its words 
and substance, as giving a life interest subject to a charge for pay- 
ment of legacies and annuities, whereby the rents over and above 
Bs.2,500 per month, and the expense of maintenance, are to be 
applied in aid of another fund until the legacies and annuities are 
paid.'* 

The testator died on the 80th of August, 1868. This suit was 
brought by the Appellant on the 18th of November, 1872, to have 
it declared that the interest of Jvitendro had ceased by reason of 
his non-compliance with the clause relating to residence, and that 
ihe Appellant, as heir, was entitled to the estate, subject to the 
legacies and annuities. 

Three distinct grounds of answer were argued at the Bar. 
1. That the limitations to take effect on the determination of 
JtMencb'o's interest having been declared to be void, th& condition 
was not binding, and the heir could take no advantage of a breach 
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of it 2. That the condition would not attach until JvMeniro J. a 
became entitled to a conveyance from the trustees on the death of 1874 
the last annuitant : and 3. That, if this were not so, there had gansndbo 
been in fact no breach of the condition. Ta^m 

On the first point their Lordships, as they intimated during «• 
the argument, find no difficulty in holding that, as the clause Jdttendbo 
provides for the cesser and determination of the life interest of Tagobi. 
the Respondent in the event of the conditions in it not being per- 
formed, his interest, notwithstanding the conditions over have 
been declared void, would cease when that event happened, and 
the Appellant would be entitled to succeed as heir. 

On the second point, it was contended for the Bespondent that» 
having regard to the other causes of forfeiture, and especially that 
for non-payment of the Government jumma, which far exceeded 
in amount the annual payment of the Bs.30,000, to which alone 
he was entitled before there was a surplus income, the testator 
could not have intended that the clause should come into opera- 
tion until the trusts were at an end and the donee's estate was 
perfected by a conveyance. 

It was urged, on the other hand, by the AppeUant's counsel, 
that the clause should be read distributively. They contended also 
that JvMendrOy according to the language and substance of the 
decision of this tribunal, had a present life interest subject only to 
the charge for payment of l^acies and annuities. It was pointed 
out that the testator, in requiring the library and furniture to be 
used with the house, contemplated an immediate residence in it 
And it was observed that JuUendro had actually recovered the 
possession of the Boitokanah house in a suit against the trustees, 
so that if the Bespondent's contention were correct, he might, it 
was said, hold the house, and be in the enjoyment of all the rents 
and profits of the estate, except what might be required to pay 
the last annuitant, without being subject to the condition of resi- 
dence until that annuitant died. Their Lordships would be 
reluctant to put a construction on the clause which would have 
the effect of virtually defeating it, nor is it necessary for them to 
do so, since they agree with the judgment of the High Oourt in 
favour of the Bespondent on the third point, viz., that there has 
been no breach, in fact, of the condition. 
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J. a Boitokanah appears to mean a house, or the part of a house, used 

1874 for sitting or reception rooms, where entertainments are usuallr 

Ganexdbo &^^^9 cu^d business transacted. The ladies of the family do not 

TA^ra commonly enter these rooms, which, when in the same house with 

V. the Zenana, are usually the outer rooms. 

Ji TTBNDRo The manner in which the testator himself used the Boitokanah 

tIgorb. ^oxise, is thus found by the High Court :— 

**It appears from the evidence that the testator possessed a 
family dwelUng-house as well as the Boitokanah, the two houses 
being completely distinct, and, indeed, situated on different sides 
of the same street : that some time before bis wife's death, he 
ceased to sleep in the family dwelling-house, after having complained 
of defective ventilation in his sleeping chamber there ; that, thence* 
forth he slept at the Boitokanah ; that subsequently, during his 
wife's life, he took his mid-day or principal meal in the family 
dwelUng-house and his evening meal in the Boitokanah ; that 
after his wife's death he took both meals in the Boitokanah, but 
the mid-day meal was taken in native fashion and was cooked at 
the family dwelling-house, and the evening meal was taken in 
European fashion and was cooked at the Boitokanah ; that he gave 
his native, or strictly Hindu entertainments in his family dwell- 
ing house, and his European entertainments at the Boitokanah ; 
that the testator's family idols were always lodged and worshipped 
at his family dwelling-house and never at the Boitokanah ; and 
that, at the Boitokanah, all the affairs of his estate were conducted 
and the necessary establishment kept up and lodged." 

The opinion of the High Court on the nature of the residence 
imposed by the condition, is thus expressed : — 

*^ We think it is to be gathered from the will that the testator 
never intended the Boitokanah to be occupied as a dwelling- 
house in the ordinary sense of a Hindu dwelling-house." And 
again, '^ We are of opinion that the residence intended by him was 
an occupation for the purposes of transacting business and of 
receiving male friends and visitors, and if the occupant of the 
house for the time being so desired (but not otherwise), for enter- 
taining male friends with hospitality : and we are further of 
opinion that such an occupation does not require that either 
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ihe occupant or the ladies of his jEamily should sleep in the J. (X 
house." 1874 



Tagorb. 



Their Lordships think that, in the main, the High Court have ^^^^ 
properly construed the clause ; and they understood the Appel- Tagom 
lant s counsel not to dispute this construction, but to contend that Bajah 
the evidence shewed that the clause, so constraed, had not been Mohon 
complied with. 

Several English decisions were cited during the argument, as to 
the meaning of the word " residence," The principle, if any can 
be said to result from them, seems to be that where in a condition 
of residence no manner or period of residence is prescribed, but 
residence simply and without definition, exclusive residence is not 
supposed to be meant ; and that in such cases the occasional use of 
the house, and keeping an establishment in it, with the intention 
of again using it as a residence, is a suflScient compliance with the 
condition. In one case Lord Eldon seemed to think a condition 
imposing residence generally, was so vague that it was doubtful 
whether it could be enforced; and be held that, at all events, 
slight and rare instances of actual residence by the donee were, 
when the house was kept open by servants living in it, suflScient 
to satisfy so general a direction : FiUingham v. Bromley (1). In 
a case, Bex v. Sargent (2), where residence was a necessary qualifi- 
cation for the office of bailiflT of a borough. Lord Kenyon said :— 

^ It never can be contended that in order to constitute a resi- 
dence in any place, it is necessary to reside any given number of 
days, or even any great part of the year. It happens perpetually 
that persons have diflTerent places of abode, in some of which they 
reside more or less, as suits their convenience." 

The words of the present clause are, *' cease to use as his resi- 
dence in Caloutta'* It was not disputed that a reasonable time 
must be allowed to the donee after the testator's death for the 
commencement of the residence, before it could be imputed to him 
that he had ceased to reside. The testator died on the 28th of 
August, 1868, and the Bespondent did not, it would appear, use 
the Boitokanah in any sense as a residence, until some large 

(1) 1 T. & R. 630. ' (2) 6 T. R. 466. 
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J. 0. repairs were completed in October^ 1872. Daring this interral of 

1874 time he yisited the house, and transacted the business of the estate 

Ganenbbo there as one of the trustees, and durwans paid by the trustees were 

'iS kept in it. 

«. The first question is, whether in the interval referred to, the 

Ji'TTENDBo Bespondent could reasonably be required to commence using the 

Taqobe. house as a residence. The circumstances relied on by his counsel 

to justify the delay are (1), The pendency of the great suit brought 

by the Appellant to defeat his title altogether, which was begun 
in August, 1868, and finally disposed of on appeal to Her Majesty 
in July, 1872; (2), His inability to get possession of the entire 
bouse from the trustees, which he only succeeded in obtaining by 
a suit commenced in May, 1870, and ended in March, 1872 ; and, 
(3), The unfit state of the house for residence, owing to the want 
of repairs. 

With regard to the first ground, it is certainly little in accord- 
ance with reason that the Appellant who disputed in the suit 
referred to the Bespondent's right to possession, and would, if his 
suit had been successful, have ejected the Bespondent from the 
house with the loss of any money he might haye expended on it^ 
and with the liability to account for mesne profits, should now be 
heard to claim the estate on the ground that the Bespondent did 
not take possession during the time covered by this litigation. 
But, without saying that the Appellant is estopped by his own 
conduct from taking advantage of the condition, their Lordships 
think that the delay is justified by the other two grounds referred 
to. 

It seems that in the testator's lifetime the lower part of the 
house was used for the transaction of the Inmness of the estate, 
and a small room on the upper and principal floor o£ the house 
was also used as an o£5ce. The Bespondent^ whilst wilUng to 
allow the lower part of the house to be used as before, objected to 
the retention of the upper room by the trustees. The result of 
the suit he brought against the trustees was that he was declared 
to be entitled to the possession of the whole house. Their Lord** 
ships cannot but think he might reasonably object to use it as a 
residence until this question was settled. The testator might 
have found no inconrenience in having the room occui»ed as an 
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office when the manager was his own servant, but the incon- J.O. 
yenience to the Respondent might be great when a clerk appointed 1874 
by the trustees was installed within the precincts of the residential gaioendbo 
part of the house. • ^^^ 

But a stronger ground to justify the delay existed in the state of «• 
the house and its want of repair. Mr. ASan^ the suryeyor, who Juttbijudbo 
saw the house two or three months before the testator died, says it tag^ 
was much in want of repairs at that time. Soon after his death, "^ 
it was necessary to take down and rebuild a portion of the east 
wall at a cost of Bs.6200. But further extensiye repairs were 
required. The trustees having hesitated to do them, the Bespon« 
dent requested Maehintosh & Oo. to survey the house^ who made a 
report to him that '^ the building throughout is urgently in need 
of repair." This report he sent to the trustees, with a request 
that the repairs should be executed. The trustees declined to do 
them on the ground that the obligation lay upon the Bespondent^ 
who, upon this refusal, commenced in December, 1871, a suit 
against them, and in March, 1872, obtained a decree ordering the 
trustees to repair. The repairs so ordered were commenced in 
July, and completed in November, 1872, at a cost of Bs.14,000. 
Mr. Jllan, the surveyor, says ^' the Bs.14,000 was necessary to 
make the house safe. The house was entirely out of repair, and 
some portion of it very dangerous." 

The Bespondent entered into possession in October, 1872, 
before the repairs were entirely completed, and their Lordships 
agree with the High Court in finding that up to this time there' 
had been no unreasonable delay on the part of the Bespondent in 
commencing to reside, and that no breach of the condition had 
then occurred. 

The conclusion at which, on this point, their Lordships haye 
arriyed, is sufficient to dispose of this suit, which was brought on 
the 18th of November, 1872, immediately after the completion of 
the repairs, in favour of the Bespondent ; but as evidence was 
given of the subsequent use of the house, and the High Court 
expressed an opinion upon it, their Lordships, to preyent future 
litigation, desire to state that on this point also they think the 
view of the High Court is correct. 

The Bespondent, who appears to adhere more strictly than, the 
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J. a testator to Hindu usages, has no doubt continued to take his meals 
1874 and sleep in the family house, where the other members of his 
Oanendbo f&niily live ; but this mode of living is not of itself inconsistent 
Taqom ^^^^ ®^^^ * residence in the Boitokanah house as the testator, in 
V* imposing the condition on his Hindu descendants, must be sup- 
juTTENDBo poscd to havc contemplated. It appears upon the evidence that, 
Tag^^ since the Bespondent entered upon possession the house has been 
constantly kept open, new furniture has been added to the old, 
the library taken care of^ and not only durwans but menial ser- 
vants have lived in the house. The Bespondent himself frequently, 
if not daily, went to the house, and usually spent several hours 
there. It appears, also, that he transacted all affairs of business 
there, and on some occasions received visitors in rooms properly 
furnished for their reception. These acts appear to their Lord- 
ships, having regard to the nature of a Boitokanah house and to 
Hindu usages, to amount to the use of it as a residence. 

It was strongly urged by the Appellant's Counsel, that any 
entertainments the Bespondent might give ought to take place in 
the Boitokanah, and it was said he had always given themlat his 
family dwelling-house. The omission, however, to use the Boito- 
kanah for this purpose may be accounted for and excused by the 
condition of the house up to the bringing of this suit. With 
regard to future entertainments, their Lordships cannot hold that 
the Bespondent is in any way obliged to give them, although, in 
case he thinks fit to do so, he would best comply with the tes- 
tator's will by using the Boitokanah house on some, at least, of 
these occasions. 

Some stress was laid on the &ct that a part of the furniture* and 
jewels had been removed from the Boitokanah to the &mily 
dwelling-house. But it seems this was done during the repair of 
the house, and the furniture was brought back or replaced, and 
afterwards used in it. The jewels were always kept at the family 
house, and were so kept there for greater safety; but the lan- 
guage of the condition in no way confined the use of the jewels 
to the residence in the Boitokanah. 

Their Lordships observe with satisfEtction that this suit has been 
brought to a conclusion with commendable expedition. It was 
commenced in November 1872, and within twenty months from 
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that date their Lordships are able to report upon this appeal to J. G. 

Her Majesty. This instance shews that appeals from India, if 1S74 

prosecuted with vigour, may now be speedily determined. Ganendbo 

In the result^ their Lordships will advise Her Majesty to affirm tag'^ 

the decree of the High Court and to dismiss this appeal, with «• 

Hajah 

costs. JUTTENDRO 

MOHUH 

Solicitors for the Appellant : J.8.& A. 8. Judge. 

Solicitor for the Respondent : T. L. Wilson. 
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AOCOXniT.] In ft suit for ftn aooonnt it was or- 
dered by consent of the parties that the cause 
should he referred to a conunissioner to take ac- 
counts, who in taking them was to decide upon 
all questions of fact, whether as to the delivery 
of certain merchandise, or the value of such mer- 
chandise, delivered, or otherwise, with full powers 
for the purposes of the investigation ; and that if 
questions of law should arise and could not be 
settled or disposed of before the commissioner, 
they were to be submitted to the Court : — Held^ 
that this reference was different from the ordi- 
nary reference to a commissioner to examine ac- 
counts under Art. 181 of the Code of CivU Pro- 
cedure. — Whether it would be competent to the 
Court to re-open a question of account against a 
clear finding upon a question of fact relating to th.e 
account and made by the commissioner upon the 
evidence properly before him, quasre. Watson 
V. AoA Mehedee Shbbazee - - 846 

ACOOinffT CUBBENT : See Limitation. 4. 

AGBEEMENT BETWEEN FBIHCIPAL AHB 
AGENT : See Limitation. 4. 

AUEHATIOir 07 LANDS: See Pollixm. 2; 
Limitation. 3. 

ANGE8TBAL FBOFEBTT UNDEB XITHILA 
AND MTTAKSEABA, SALE OF.] Ancestral pro- 
perty which descends to a man under the Mitak- 
shara law is not exempted from liability to pay 
his debts because a son is bom to him. It is a 
pious duty on the part of the son to pay his 
father's debts, and the ancestral property in 
which the son, as son, acquires an interest by 
birth is liable to the fathei^s debts, unless they 
have been contracted for immoral purposes. The 
Mithila law is the same. Where a father has 
sold ancestral property for the discharge of his 
debts, if the application of the bulk of the pro- 
ceeds has been satisfactorily accounted for, the 
fact that a small part is not accounted for will 
not invalidate the sale. A son cannot, under the 
Mithila law, set aside the sale of ancestral pro- 
perty by his father for the discharge of the 
father's debt, and oust the purchaser. — ^Whether 
a son can under the Mitakshara law recover an 
undivided share of ancestral property sold by his 
father, quxre. — A son is not entitled under the 
Mithila law to any interest in ancestral property 
sold by the father before his birth. Gibdhabee 
Lall v. Kantoo Lall ... 821 



APPEAL, LEAVE TO: See dUo fiBYisw after 
Appeal bbouoht; Special Leave to 
Appeal. 
A party who in observance of tiie rule of valu- 
ation prescribed by the stamp law of the country 
in which he sues, has paid stamp duty upon a 
sum lower than the appealable amount, is not 
thereby precluded from obtaining leave from tue 
Courts of that country to appeal to Her Majesty 
in Council, if he can shew that the value of tlie 
property in dispute does reach the appealable 
amount. Baboo Lekbaj Boy v. Kanhta Singh 

[817 
ABBEABS OF ESTATES UNDEB ATTACH- 
KENT : See Bevenub Sale. 

ABBEABS OF BEVENUE, SALE FOB: See Bb- 

TENiTB Sale ; Limitation. 3. 

ATTACHMENT : See Kevenge Sale. 1 ; Manages. 

BONA FIDE PTJBCHA8EB : See Execution Sale. 

BOND : See Champebtt. 

BBEACH OF OONTBACT: See Contbact; Cotf- 

PBOMISE. 

BUT W ABA: /S^Mobtgage. 

CANCELLATION OF DEED : See Pubdah Ladt, 

Deed bt. 
CESSEB OF BE8IDENCE : See Devise. 

CHAMPEBTT.] The Mofussil Courts of India, 
administering justice according to the broad 
principles of equity and good conscience, will not 
apply the Eno^lish law of champei-ty and mnin- 
tenance according to the practice of the English 
Courts, but they will consider whether a trans- 
action impeached on the ground of maintenance 
is merely the acquisition of an interest in the 
subject of litigation hond fide entered into, or 
whether it is an unfair or illegitimate transaction 
got up merely for the purpose of spoil or of liti- 
gation; and they will not allow a stranger to 
interfere in family affairs by an agreement be- 
tween him and the real heirs that he should be 
entitled to a share of the estate — Case of Furher 
V. Kamala Naieker (8 Mooto's Ind. Ap. Ca. 170) 
distinguished. — A., a stranger, advanced money 
to enable B.j C, and D., childless Hindu widows, 
upon a false claim of inheritance, to take the 
estate of the family from E.y the rightful heir ; 
A. got the entire control of the suit and of the 
affairs of £., C» and 2>. ; and B., C, and D, exe- 
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CHAMPEBTT— con</nue(2. 

cuted an instrument purporting to secure to A, 
a laru;e sum of money upon their obtaining the 
property, and also gave him their bond for a sum 
alli ged to have been advanced by him. — B., C, 
and D. having agreed with E. to withdraw the 
suit upon terms of compromise, E. was induced to 
enter into a bond to A., by which E. in effect 
engaged to pay to A., in discharge of his claim 
uixm B., C, and D., a fixed sum, which was 
claimed by A. as the amount due to him ; and A, 
agreed to abandon his claim upon them on such 
payment, retaining the seourides he held .from 
tliem until E.'s bond was satisfied. — ^At the time 
of entering into this bond, J^. had only just at- 
tained hid majority, was without proper counsel 
or assistance, and was threatened oy A. with the 
consequences of not immediately acquiescing in 
his demand, the tiireats not being of bodily yio- 
lenoe, but of carrying on the suit to his ruin ; 
and such threats overcame his free will, and in- 
duced him, oontrary to his own judgment snd 
sense of right, and without any eTidence that the 
sum claim^ was due, to execute the bond. — On 
a suit by A, to enforce the bond : — Held, tliat the 
taking of the bond from K did not amount to 
novation; that the bond was wholly invalid as 
against JB., and oould not even be made to stand 
as a security for what might really have been 
advanced by A. to B., 0., and D., as nothing was 
ever due from E, to ^„ and there existed no pri- 
vity of contract between them. Ohedambaba 
Chettt v. Benoa Kbishna Muthu Viba Pu- 

CHAIYA NaIOKAB - - • - d4l 

COLLEGTOXS, BEP0BT8 07.] Reports made by 
collectors, acting under Beg. YII. of 1817, of the 
Madras Prendeney, are not to be regarded as 
having judicial authority where they express 
opinions on the private rights of peorties ; but 
being the reports of public officers made in the 
course of duty, and under statutable authority, 
they are entitled to great consideration so far as 
they supply iriformation of official proceedings 
and historical facts, and also in so far as they are 
relevant to explain the conduct and acts of the 
parties in relation to them, and the proceedings 
of the (lovemmont founded on them. Bajah 
MuTTu Bamalinga Setgpati v. Pbbianatagtjm 

PiLLAI ------ 809 

COMlOSSIOirEB TO TAKE ACC0TINt8» EFFECT 

OF BEFXRENGE TO : See Aqcovjst, 
OOMPBOIDBE.] Immoveable property partly situ- 
ated in Bohilcund and partly in Oudh, which had 
formerly belonged to the <X)mmon ancestor of the 
Appellant and the Bespondent, was claimed by 
each on the ground of heirship. By a deed ol 
compromise they agreed to divide it in certain 

Sro) tortious, and the agreement was carried out in 
lohikund, but not in Ottdhj where the Respondent 
WDs, and continued, in possession. At the end of 
nine years from the date of the deed of compro- 
mise the Appellant sued for possession of her 
bhare of the property in Oudh, — The Judicial 
Oi)mmissiouer of Oudh having decided that the 
suit was founded on the contract contained in the 
deed of compromise or for a brench of it, and, 
therefore, barred by the Indian Limitation Act, 
XIV. of 1859, s. 1, clause 10. It was held (re- 
versing this decision), tiiat the claim did not rest 



COMPROMISE— conftnue^Z. 

on contract only, but on a title to the land ao- 
knowledged and defined by the contract, which was 
part only of the evidence of the Appellant to 
prove her case, and not all her case ; and that, 
consequently, the suit was not founded on con- 
tract or for a breach of it, but was a suit for the 
recovery of immoveable property "to which no 
other provision of the Act applies,'* and, there- 
fore, subject only to the limitation of twelve 
^rs prescribed by s. 1, clause 12. Bani Mewa 
KuwAB 9. Bani Hulas ^uwab - - 157 

COKCEALMEHTOFFSIOBCHABOE] A person 
who has represented to an intending purchaser of 
land that he has not a security over that land, 
and induced him, under that belief, to buy, can- 
not as against that purchaser subsequently put 
his security in force. Munnoo Lall v. IjAlla 
OhooneU Iiall akd Othbbs -» - - 144 

COHBITIOKAX DEVISE: See DsTiS«. 

COKBinOir OF BESIBEKCS, devise OK: See 
DxviSB. 

C0HFI8CATI0K : See LiMiTATiONr 2. 

coHSTEvcnoir of madeas regula- 
tion XXV. OF 1802: See CoLLsaioa of 

TfilCHZNOFOLY V, LeKKAMANI AND 0THEB4 

[288 

COETUI UOXrS ACCOmrT : iSisfi Limitation. 4. 

COETRACT : See also Gompbomise. 

A. held debentures of B., a municipal body, and 
had a right to exchange them for lots of equal vulue, 
to be selected by him from building lands belong- 
ing to B, ; the rent of which lots was to be set oif 
against the interest on the debentures. A. notified 
to B. that he had selected certain lots, and a<iked 
permission to retain the debentures for a tune, 
setting the interest against the rent. B, consented 
to A,*g proposal, and at the Bame time informed A. 
that the selected lots exceeded the value of his 
debentures^ and that he must pay the difference. 
A, made no reply to this communication. — A. 
afterwards sued B, for interest on the deben- 
tures : — Held, that A, was not entitled to interest, 
the contract being complete, and the indication 
by B. of the difference in quantity not amounting 
to an introduction of a new term into the nego- 
tiation.— A correspondence Ixtween A, and B. 
amounted to a contract for a purchase of a future 
interest in immovable property : — Held^ that such 
correspondence did not require registration under 
the Indian Begistration Act, 18()6. Port Can- 
ning Land, Investment, Beglamation, and Dock 
Co. t». Smith ----- 124 

COHTRACT, lETRODUCTIOH OF HEW TERM 
lETO : See Pobt Canning Co. v. Smith 

[124 

CORRESPOEDEECE, COETRACt COHSTITUTED 

BT : See Contbaot. 

DAMAGE BT OVERFLOW OF WATER FROM 
TANKS : See Tanks. 

DEBENTURES : See Contbaot. 

DECIiARATORT DECREE: iSIsaPBACTiOB. S. 

DECREE : See Pbactice. 3 ; Execution Sale. 

DEED, CAKCEILATIOE OF : See Pubdau Lady, 
Deed bt. 

DEED OF COMPROMISE : See Compbouise. 
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DEEDS, SETTHrO ASIDE: Bee HEtRsmp. 
DEVISE OK OOEDinoV OF EESIDEKCE.] Where 
a devise is to determine on the devisee ceasing 
to use a certain honse as his residence, and no 
manner or period of residence is prescribed, ex- 
clnsive resiaence is not supposed to be meant; 
the occasional use of the house and keeping an 
establishment in it with the intention of again 
Using it as a residence is a sufficient compliance 
with the condition. — Question raised as to what 
is a sufficient compliance with the oondition of 
using a Boitokanah bouse as a residence. — The 
condition as to cesser does not arise in con- 
sequence of the devisee not using the house in 
any sense as his residence for four years after the 
testator's death, where the delay can be justified 
by the pendency of a suit brought to defeat his 
title, and by his inability to obtain possession of 
the whole of the house from trustees, and by 
the unfit state of the house for residence owing 
to the want of repairs, which were in progress. 
I'agorb V, Tagorb - - - - 887 

DXJBPirrHEE TALOOK : See Pctnee Talook. 

ySSTEfft OF BEFEBEy CE T O GOMMISSIOKER 
TO TAKE ACCOUNTS: See Account. 

EFFECT OF EfiVlEW BT G01TET BELOW, AFTEB 
APPEAL BEOXTOHT: See Review. 

EJECTMENT.] A Plaintiff in ejectment must 
give strict proof of his title. Tieby v, Kbistodhun 
BosB AND Othebs - - - - 76 

ESTATE OF ilTUEBITAHOE : See Pollieu. 

EXECUTIOH SALE, EFFECT OF.] Where a Court 
of Justice has given a decree h gainst a party in 
favour of a creditor, and has ordered certain pro- 
perty to be set up for sale in execution of tlie 
decree, a bond fide purchaser under the execution, 
who has paid the purchase-money, is not liable to 
have the property taken from him on the ground 
that the decree proceeded upon an erroneous view 
of the law. Gibdhabbe Lall v. Eantoo Lall 

[321 

FACT, QUESTION OF : See Practice. 2, 4, 5. 

HEIBSHIP : See aho Compromise. 

In a suit for setting aside deeds some evidence 
ought to be given by the Plaintiff in order to im- 
peach such deeds ; and he is not entitled, merely on 
proof of heirship, to throw on the Defendant the 
burden of shewing a better title. Taooordern 
Tewabby v. Nawab 8ted Ali Khan - 182 

HEBEDITABT BIGHT : See Pollieu. 2. 

HINDU FAMILY: See Pabtition of Hindu 
Family. 

HINDU, LEGITIMACY OF : See Legitimacy. 

HINDU MANAGEB, PUBCHASE BY: See Ee- 

YENUE Sale. 2. 

ILLEGITIMACY: See Legitimacy of Hindu; 
Mahomedan Law. 

IMMOVEABLE PBOPEBTY: See Compromise; 

CONTBACT. 

INDIAN LIMITATION ACT, XIV., 1859 : See Com- 
promise; Limitation. 

INDIAN BEGISTBATION ACT, 1866 : See Con- 
tbaot; Special Leave to Appeal. 2. 



mmiTANCfe, ESTATE OF : See Polldm . 
INTEBSST: See Contbact. 

LANDS AU/yrnSD IN SEVEBALTY : See MoBiv 

GAGE. 

LEASE.] A Yalid lease cannot be granted by a 
person not in possession of the lands leasei). 
TiERY V. Kbistodhun Bosb - - 76 

LEGITIMACY OF HINDU.] A child, bom in 
wedlock, of a Hindu husband and wife, is not 
rendered illegitimate by the circumstance that he 
was begotten before their majria°:e. Collector 
OF Tbichinopoly o. Lekeamani and Othebs 282 

LIABILITY OF ZEMINDAR FOB DAMAGE 
DONE BY TANKS : See Tanks. 

LIMITATION OF SUIT: See also Compbouise; 
Pabtition of Joint Hindu Family, 2 ; 

TODA GiBAS. 

1. The applicability of particular sections 

of the Statute must be determined by the character 
of the thing sued for, and not by the status, race, 
and character, or religion of the parties to the 
suit. Maharana Fattehsanoji Jaswatsanqji v, 
Dbssai Kalliankaui Hekoomutbaiji - 84 

2. — A, died the ostensible owner of certain 
lands, leaving two sons under age. Upiin A.'s 
death, J?., allegin«< that he was himself the real 
owner of the lands, cnused himself to be recorded 
as owner in the collector's books, and took pos- 
session. Some year's later, B. was convicted and 
executed as a rebel, and all the property in his 
possession confiscated, including the land so taken 
by i»im. — The sons of A. sutd for the recovery 
of the lands of which they had been dispossessed 
by ^.— The suit was brought more than a year 
after the younger Plaintiff came of age, and more 
than a year after the passing of Act IX. of 1859, 
which allows (s. 20) only one year to sue, and 
does not save the rights of persons under dis- 
ability : — Heldy that the" claim was barred by 
limitation. Mohummud BiiHADoo.i Khan v. Col- 
lbctob of Babeilly and Othebs - - 167 

8. The talook of a zemindnr was sold iu 

1854 for arrears of revenue, and possession was 
given to the purchaser in 1855 : it was subse- 
quently represt-nttd by him to tiie Government 
that fifty of the villages had been sold wrong- 
fully, inasmuch as they were mocasua villages, 
which had been alienated from the zemindary 
and paid a quit-rent only to the zemindar. In 
1860 the Government ordered an annual payment 
to be made to the ex-zemindar by way of compen- 
sation ; but he did not accept it, and he sued iu 
1868 for the recovery of the villages : — Held, that 
more than twelve years having elapsed since the 
snle and the dispossesiiion, the Act. XIY. of 1859 
was a bar to the suit, notwithstanding the trans- 
actions between the Government and the ex- 
zemindar. Kajah Sbi Chaitanya Chundba V. 
Collbotob of Ganjam - . . 886 



4. 



An agreement between a principal and 



hid agent commenced with an admitted balance, 
and dearly contemplated the existence of an 
account current containing mutual items of debit 
and credit. The agree ment contained a stipula- 
tion that on the adjustment of the accounts the 
principal should be bound to pay such balance as 
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UHITATIOK 07 BUTt— continued, 
might be found dne from him. The aooonnt was 
kept accordingly as a oontinnons acoonnt, and 
contained sev^al items which bronght down the 
mntiial dealings to March, 1868. The agent sued 
in February, 1871, to recover the balance due to 
him on the account: — Held, that the case fell 
within the 8th section of Act XIV. of 1859, and 
was not barred by limitation, even as to the items 
which were dated more than three years before 
the institution of the suit. Watbon v. Aga. 
Mehedeb Bhebazbb ----- 846 

HABEAS BEGITLATIOir XZV. OF 1802, OOK- 

STSXTCnOK 07: See Colleotob of 
Tbichqi OFOLT V, Lekkamani akp Othebs 

[282 

XAHOMEDAK LAW. A., B., and 0., Malio- 
medcins of the Sheah sect, the illegitimate sons 
and daughter of D., a Mahomedan female, by a 
married Hindu, obtained after the death of D., a 
certificate of representation to her under Act 
XXVII. of 1860, as her sons and daughter, ad- 
ducing evidence to shew that they were her ttole 
children and heirs : — Hddj not to amount to an 
acknowledgment by A. that B. was his brother to 
all intents and purposes, and entitled to inherit 
from him as such. Mibza Hihuut Bahadoob v. 
MussuMTT Sahebzadeb Begvu - - 28 

ICAIHTEVAirCE : See Chamfebtt. 

MAKA6EB. The appointment of a Surburakar, 
or manager, by a Court, does not supersede an 
attachment. Bcnwabee Lall Sahoo v. Moha- 

BEEB PbOSHAO SiNOH AND OtHEBS - - 89 

MAKA0IK0 MEMBER : See Bbvenue Bale. 2. 

MITAXSHABA LAW» SALE UNDEB: See Ah- 

cestbal Pbopebtt. 

MITHHiA LAW» SALE UHDEB : See Ancestbal 
Pbofebtt. 

MOCASSA VILLAGE : See Limitation. 3. 

M07USSIL GOTJBTS : See Ghampebty. 

MOHUNT. The important principle to be ob- 
served by the Courts in dealing with the consti- 
tution and rules of religious brotherhoods attached 
to Hindu temples is to ascertain, if possible, the 
special laws and usages governing the particular 
community whose affairs have become the subject 
of litigation, and to be guided by them. The 
custom and practice in such matters is to be 
proved by testimony. — ^A zemindar claiming a 
customary right to grant confirmation of the elec- 
tion of a mohunt must prove the custom. — An 
acknowledgment, taken in troubled times from 
the gmrdian of an infant mohunt, of a zemindar's 
customary right to control and remove the mohunt, 
is entitled to little, if any, weight as evidence of 
the custom. — The superintending authority over 
religious endowments exercised by the old rulers 
of the country passed to the British Government ; 
and Reg. VII. of 1817, of the Madras Fresidency^ 
merely defined the manner in which that power 
was thenceforth to be exercised. Rajah Muttu 
Bamalinga Setufati v.. Pebianayaouu Pillai 

[209 

M0]BbTGAOE A mortgage of an undivided share 
in land may be enforced against lands which, 
under a butwara or revenue partition, have beun 



M0BTOAOE-eon<uitC6d. 

allotted in lieu of such share, whether such lands 
be in the possession of the mortgagor or of one 
who has pmchased his right, title, and interest. 
Lands allotted in severalty by the butwara to the 
co-sharers of the mortgagor are not subject to the 
mortgage. — The case of Naioah Sidhee Nuzur Ali 
Khan v. Bajah Ojoodyaram Khan (10 Moo. Ind. 
App. 540), approved. Byjnath Lall v, Ramoo- 

DEBN ChOWDBY AND OthEBS - - 106 

MUEICIPAL BODY : See Contbaot. 
KOMIEATIOE BT GOVEBEMEHT: See PoL- 

LIEM. 2. 

EOK-BESIDEirCE: See Devise. 
EOVATIOE: ^S^ea Chavpebty. 

0VEB7L0W 07 WATEB EBOM TAHE8, 
DAMAGE BT : See Tanks. 

OWNEB : See Limitation. 2. 

PABTinOE 07 JOINT HUTDXr 7AMILT.] t In 

a joint Hindu family, in which partitions of 
family property have formally taken place, the 
fact that there has been no division of the estate 
during six or seven generations does not deprive 
the members of Uie right to demand a partition. 
— Rule against giving special leave to reopen the 
whole case, when application is made for the first 
time at the hearing of the appeal, Tbakfb 
Ddbbiao Singh v, Thakub Davi Singh 1 



2. 



Where the bulk 



estate of a 



Hindu family is held and managed by a single 
member of the family, and the other members 
receive and enjoy part of the lands as seer, the 
possession of the bulk of the estate by the manager 
is not adverse, so as to bar, under the Limitation 
Act XIV. of 1859, s. 1, d. 13, a suit by theotheis 
for partition ; unless there are circumstances to 
shew that they accepted the seer lands in lieu of 
the shares that would have been allotted to them 
on a partition. — The case of Appovier v. Rama 
Subba Aiyan (11 Moo. Ind. App. Cases, 75) ap- 
proved. Runjeet Singh V. KooebGujbaj Singh 9 

8. Where a question arises whether nn 

arrangement among the members of a Hindu 
family not attendeid with actual partition by 
metes and bounds, has the effect of a division in 
estate ; the Court will, in determining such ques- 
tion, consider whether the intention of the pejiies 
to be inferred from the instruments which they 
have executed and the acts they have done, was 
to effect such a division. — Circumstances under 
which an intention to effect a separation has been 
inferred. — ^The case of Appovier v. Bama Subba 
Ai'yan (11 Moo. Ind. App. 75) followed. Baboo 

DOOBGA PeBSHAD V. MUSSUMAT KUNDUN KOOWAB 

[65 
PABTTTIOE BT BUTWABA : See Mobtgagb. 
FOLLIEM.] I. An unsettled poUiem in the 
Madras Presidency may be hereditary ; whether 
it is so, must be ascertained by evidence in each 
case. Proof of possession, or receipt of rent by a 
person who pays the land revenue direct to 
Government, is prima foAsie evidence of an estate 
of inheritance. — ^Where an issue, though in terms 
covering the main question in the cause, does not 
sufficiently direct the attention of the parties to 
the main question of fekjt necessary to be decided, 
and a party may have been prevented from ad- 
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FOLLIXM— continued, 

ducing evidence, a fresh issue may be directed to 
try the principal question of fact. — The first issue 
raised in the lower Court was, whether a zemin- 
dary or the income thereof was answerable for the 
debt of the late zemindar. — Their Lordships 
granted an issue to try whether the late zemindar 
had an estate of inheritance in the zemindary 
which descended to his minor son as his heir. — 
Terms on which such issue will be granted. 
OoLAOAPPA Ohktty V, Arbuthnot - - 288 

2. *^- The afi^mative words of the 2nd 
section of Madras Beg. XX Y. of 1802 did not 
either give new rights to the owners of lands not 
permanently assessed, or take away from them any 
rights which they then had. It merely vested in 
all zemindars an hereditary right at a fixed 
revenue upon the conclusion of the permanent 
assessment with them. The words *^ proprietors 
of land," as used both in the Bengal Code of 1793 
and in the Madras Code of 1802, refer to *' zemin- 
dars, independent talookdars, and others who pay 
the revenue assessed upon their estates imme- 
diately to Government ; and the words ** proprie- 
tary possession," as used' in the recital of Madras 
Beg. XXY. of 1802, must also be read in a 
similar sense as meaning the possession and 
rights of a ** proprietor " in the technical sense in 
which tluit wokI is used, viz., the person who 
pays the revenue immediately to Government. — 
The preamble of Madras Beg. XXY. of 1802 re- 
oogmses the right of private property* and does 
not assert a right on uie part of Government to 
deprive or dispossess zemindars in their lifetime, 
or their heirs after their deaths, for the purpose 
of transferring their rights to Government, or to 
new holders at the will of Government, indepen- 
dent of any considerations connected with the 
realization of revenue. — The object of the Madras 
Beg. XXXI. of 1802 was onlv the protection of 
the revenue from invalid lakirij grants, and to 
'provide for the mode of trying the validity of the 
titles ot persons claiming to hold their lands 
exempt firom the payment of revenue ; it was not 
intended to confer upon Government cmy title 
which did not then exist. The words '^ aliena- 
tions of land '* refer not to mere transfers from 
one proprietor to another, but to grants for hold- 
ing lands exempt from the payment of revenue. 
— ^A poUiem may be hereditary though not per- 
manently settled under Beg. XXY. of 1802 ; and 
the existence of a proprietary estate in nolliems or 
other lands not permanently assessea, and the 
.tenure by which it has been held, are judicially 
determinable on legal evidence. — The polliem of 
Marwngajpuri is an ancestral hereditaiy polliem, 
and not subject to the appointment of Govern- 
ment. — In Jndta, the proof of possession or of re- 
ceipt of rent by a person who pays the land 
revenue immediately to Government is prima 
fade evidence of an estate of inheritance in the 
case of lan ordinary zemindary. The evidence is 
still stronger if it be proved that the estate has 

gassed, on one or more occasions, &om ancestor to 
eir. There is no difference in this respect be- 
tween a polliem and an ordinary zemindary. The 
only difference between a polliem or zemindary 
which is permanently settled and one that is not 
is that, in the former the Government is pre- 



POLLIEK— oonttnueei. 

eluded for ever from raising the revenue ; and in 
the latter, the Government may or may not have 
that power. Oollbctob of Tbichinopoly «. 

LEKKAMAia AND OtHEBS - - - 288 

PSACTICE.1 1. A party to a suit having adopted 
a certain valuation cannot, in the same suit, object 
to that valuation. Kristo Indbo Saha v. Huro- 
M ONES Dasssb - - - - 84 

8. "^-^ The Judicial Committee will not dis- 
turb the concurrent finding of two Lower Courts 
on a question of iwci, Munkoo Lall v. Lalla 
Choonee Lall and Othebs . - - 144 
See also Appeal ; Beview avtbb Appeal 
BBOUQHT ; Special Leave to Appeal. 

8. Where a suit is brought for confirma- 
tion of possession and the setting aside of deeds 
by a person alleging himself to be in possession 
and to be heir, and he proves his heirship and 
that the deeds ought to oe set aside, but fails to 
prove possession, the decree cannot be for. con- 
firmation of possession, but it should direct the 
deeds to be set aside, and should not be limited 
to a declaration of the Plaintiffs title as heir. 
Tacoobdeen Tbwabby v. Nawab Syed Alt 
Khan 192 

4. Terms on which a fresh issae to try 

principal question of fact will be granted. Ooola- 
GAPPA Chetty ft, Abbuthnot - - 268 

5. Whether it would be competent to the 

Court to re-open a question of account against a 
clear finding upon a question of fact relating to 
the account, and made by the Commissioner upon 
evidence properly before him, quaere. Watson 
V. AoA Mbhedeb Shbbazee ... S46 

PBnrCIP AL AVD AGSHT : See Limitation. 4. 

PBIOB CHABOE : See Concealment of Fbiob 
Chaboe. 

FUB0HA8E BT HHTDV MAIT AOEB : See Beyenub 



Sale. 2. 

\ FUBCHASEB, BOkI FIDE: See Concealment 
OF Pbiob Chabgb ; Exscttion Sale. 

FUBDAH LADY, DEED BY.] Where a purdanu- 

sheen lady, living apart from her relations and 

natural advisers, makes a deed in favour of a 

person who has on some occasions acted as her 

I man of business, the strongest proof ought to be 

! given by him that the transaction was a real and 

hand fide one, and was fully nnderstood by the 

' lady whose property is dealt with. Tacoobdeen 

i Tbwabby v. Nawab Syed Ali Kban - 192 

: FUTNEE TALOOK : See also Limitation. 3. 

I Under the description *' putnee talook," it must 
be prxmd fade intended that the tenure called a 
putnee tenure was a tenure transfei-able by sale, 
and upon the creation of which it was 8tipulat(>d 
by the terms of the engagement interehunged 
that in case of an arrear occurring, the estate 
might be brought to sale free from incumbrances. 
According to me effect of Act X. of 1859, s. 105, 
Beg. VIII. of 1819, ss. 8 and 11, and probably 
also of Beg. I. of 1820, the effect of the sale of 
such a talook for arrears of rent is to destroy all 
incumbrances which have been created by the 
putneedar, e. g. a durputnee tenure. Bbindabcn 
Chlndeb Sircab Chowdhbyv. Buindadun Chun- 
deb Dey Chowdhby - - - - 178 
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INDEX. 



[ISD. Ap. Vol. I. 



QuJSBXiUA OF 7ACT: See AocouifT; Polliem ; 
PBAonoB. 2, 4, 5. 

BXFESEKGE TO COMMISSIDHEB TO TAKE 

ACCOUNTS : See Accounts. 
BEOIST&ATIOK : See Oontbaot. 
BELIOIOini ENDOWMENT : See Mohunt. 

XEFOBTB OF COLLECTOBS : See Collectors, 
Refobts or. 

BE8IDENCE, DBVI8B ON OONDITZON OF: See 
Detise. 

BEVENUE PARTITION : See Mortqaoe. 

BEyENUESALE: See also TjmiTATio}^, 8. 

Where an estate, or a share in an estate, not 
severed for the purposes of revenue, is under 
attachment by onler of a dvU Court in execu- 
tion of a decree, such estate or share cannot, under 
sect. 5 of Act. XI. of 1859, be sold for arrears of 
revenue without the notice required by sect. 5 of 
thak Act. — ^The words ** arrears of estates under 
attachment '* are not confined to estates the whole 
of which are under attachment. Bunwabee Lall 
8ahoo V, MoHABEEB Pboshad Sotgh - 89 



2. 



A purchase at a sale for arrears 



of revenue under Act I. of 1845 made by the 
managing member of a joint Hindu fetmily in his 
own name, but on behalf of the joint family, is 
not affected by the 21st section of that Act ; and 
the members of the joint family can sue to enforce 
rights acquired by them under suoh a purchase, 
as against the managing member, though he is 
the sole certified purchaser. Toonddn Singh v. 
PoEHifABAiN Singh - - - - 842 

BEVIEW AITEB APPEAL BBOITGHT, EFFECT 

OF.] Where, after appeal brought, the Court 
below has passed a judgment in review in the 
same case, which has been sent up ftnd notified to 
Her Majesty in Council, and put on record in the 
appeal case, it is open to the Judicial Committee 
to pass judgment on the appeal, without prejudice 
to the subsequent judgment which was passed on 
review. Tooni>un Singh v, Pokhnabain Singh 

[842 

SALE FOB ABBEABS OF BENT: See Putnee 

Talook. 

SALE FOB ABBEABS OF BEVENUE : See Be- 

VENUE Sale. 1, 2. 

8AI1E IN EXECUTION : See Execution Sale. 

BALE OF ANGE8TBAL PBOPEBTT: See Ances- 
tbal Pbotebty. 

SPECIAL LEAVE TO APPEAL : See aho Appeal; 
BievxBw AFTi» Appeal broijgbt. 
1. Bule againat special leave to le-opon the 



SPECIAL LEAVE TO AITEAL^coiUiimed, 
whole case, when application is made for the first 
time at the hearing of the appeal, Thakub 
Darriao Singh v. Thakub Davi Singh - 1 

2. Special leave to appeal granted to try 

whether under the Indian Begidration Act, 1872, 
a Zillah Judge can rescind an or<ier of his own 
Court refusing to register a document Meeb 
Bbasct Hossein v. Uadjee Abdoollah and 
Othsbs ..... 7«b 

8. — — Special leave to appeal gianted in a 
suit which had been consolidated by consent of 
both parties. Ebisto Indbo Saha v, Hubomonee 
Dassee- ..... 84 

STAMP DUTY ON APPEAL : See Appeal. 
SUBBUBAKAB: See Manages. 

TALOOK : See Putnee Talook ; Limitation. 3. 

TANKS, ZEKINDAB'S UABIUTYFOB BAXAGE 
CAUSED BT.] Where it is the duty of the zeminr 
dar to maintain the tanks on his zemindary , which 
are part of a national system of irrigation, recog- 
nised by the laws of India as essential to the 
welfare of the inhabitants, and the banks of a 
tank are washed away by an extraordinary flood 
without negligence on his part : — RM, that the 
zemindar is not liable for any damage that may be 
occasioned by the overflow of the water. Fletcher 
V. Bylande (Law Bep. 3 H. L. 330)Vii8tiAgui8hed. 
Madbas Railway Company v. Zsmindab of 
Cabvatenaoabum .... 864 

TENUBE : See Putnee Talook. 

TODA OIBAS.] An hereditary right to toda giras 
payable by an inamdar out of the rents of a village 
la an interest in immoveable property within th^ 
meaning of tlie Limitation Acty %IV. of 1859, and 
a claim for arrears of it for upwards of six years 
is not bajrzed by clause 61, sect. 1 of that Act 
Mahabana Fattehsangji Jaswatbanoji r. Dessai 

BLallianbaiji Hexoomutbajji - •<• M 

• 

UNDUE PBES8UBE : See Champebty. 

VALUATION : See Pbaotice. 1. 

VALUATION, BULE OF, AS TO STAXP DUTY.- 

See Appeal^ Leave to. 

VTATEB, DAMAGE BY OVEBFLOW (W, FBOH 

TANKS : See Tanks. 

ZEMINDAB, CONFIBHATION BT : She M ohunt. 

ZEMINDAB, DEBTS OF, WHETHEB CEABOE- 
ABLE ON ZEMINDABT : See Polueu. 1. 

ZEXnnUB, LIABOJTT OF, FOB DAXA&B 
CAUSED BT TANKS : S€4 Tamkl 



u>nix>n: feinted by wtlltam clowes and sons, staiifobd stkeet 

and chabing cboss. 
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